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PREFACE. 



TH E Writer of the following 
Obfervations not being a law- 
yer by profeffion, fome apology may 
feem neceflary, for his attempting 
to write upon a fubjeft, which may 
be thought more peculiarly the pro- 
vince of the profefTors of the law. 
But it is a fubjed:, as he conceives, 
(^ great importance to the general 
interefts of liberty, a fubje«5l: in which 
every Englifliman is concerned, and 
in which fome of the gentlemen of 
the long robe, from the habits of 
their profeflion, and from their con- 
nexions 
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nexions and future profpe<fls, are 
perhaps J not perfeftly impartial. It 
is, however, a fubjed, which fhould I 

be generally underftood by men of -^ 

all ranks, and efpecially bjr thofe 
who are Hable to ferve on juries; for 
the liberty of the prefs is effcntially 
conneded with it, and with that li- 
berty every other branch of public 
freedom. 

A s the writer of ,thefeObfervation$ 
lias read moft of the pieces that have 
been publiflied relative to the law of 
libels, and perufed almoft every trial 
of this kind that has been publiflied, 
he is not unacquainted with the lan- 
guage of the law upon that fuibjeA, 
^nd could have expreffed himfelf 
^dth a greater conformity to the 

technical 
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technical phrafes of that profeffion. 
But as he writes not for lawyers, but 
chiefly for men of other profeffions 
and employments, he thought it 
beft to make ufe of language that 
•fliould be generally intelKigible. 
Every man, who is liable to ferve on 
ajuryfhould erideavoiir, as far as 
his other avocations will admit, to 
makehimfelf ^quainted with the 
duties of that important office: and 
it is not poffible for this knowledge 
to be too generally difleminated. 

In any incidental expreffions that 
may be ufed, in the courfe of thefe 
Obfervations, relative to the gentle- ' 
men of the law, the Writer hopes it 
will not be imagined, that he meant 

any 
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any thing difrefpedful to the mem- 
bers of that profeffion in general. 
For many of them he has a great 
perfonal efteem and regard. He con- 
fiders it a s a very honourable pro- 
feffion ; and he has a high fenfe of 
* the worth of many of thofe who are 
engaged in it. He has not forgot- 
ten, that if the profeffion of the 
law has been difgraced by a Jef- 
FERiES and aScROGGS, .it has alfo 
been adorned by a Hale, a Selden, 
a SoMERs, and a Camdek. 
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OBSERVATIONS, fitc. 



AMONG the fcvcral great and dif*. 
tingqiftied pri viieges, of which the 
inhabitants of this country are poflefled, 
none is more important ta their perfbn^l 
Iccurity, than the right of trial by jury. 
But this right has, in particular anilaAces;, 
been rendered left beneficial to the fubjecft 
than it might have been, by the ignorance 
or timidity of thofe who have lervcd on 
juries; and by the arts which have been 
employed to confixie them, within nar- 
rower limits than was intended by the 
cpn^litution, and to bewilder their undcf- 
B {landings 
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ftandingsby thcfubtiltiesof legal fophiftry. 
It is, therefore, of great confequence to the 
intereils of public freedom, that the rights 
cf jurymen fhould be refolutely maintain- 
ed, and their bufinefs and duty clearly ex- 
plained and generally underftood. In the 
obfervations now offered to the public, the 
rights and duty of juries in trials for libels 
is the particular objed of attention ^ as it 
is apprehended, that dodlrines have been 
recently advanced upon that fubjed, by 
men whofe ofEces naturally give Weight to 
their opinions, which are highly deirpga- 
toiy to the rights of juries, inconfiftent 
wtih the purpofes for which juries were 
evidently appointed, and totally fubverfivc 
of the freedom oftheprefs. 

fir the dodrine which has lately been 
jtiaintained upon this fubjeci, juries haVe 
no bufinefs, or right, in trials for libels, to 
enter at all into the merits of any book, 
pamphlet, or paper, which any man is tried 

for 
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for writing, printing, or publifhingj but 
merely to inquire into the fad of publi- 
cation, and jnto the innuendoes, or applica- 
tion of the blanks, if there be any 5 and if 
the publication be proved, they are to find 
the defendant guilty, leaving the innocence, 
or criminality, of the book or paper fly led 
a libel, wholly to the determination of the 
court. Whether fuch book or paper be in 
law a libel, is, we are told, a queflion of 
law upon the face of the recard j and to 
the determination of this the jury are not 
competent. 

This dodrine, though not very ancient, 
is certainly not new. It Was maintained, 
in the lafl century, by fomc of thofe judge?, 
and crown kwyers, who were enemies to 
the rights of juries, and to the freedom of 
the prefs ; and their example has been co- 
pied lince, and much legal dexterity ex- 
erted, in order to prevail on juries to fub- 
mit to this diminution of their power and 
B 2^ importaQCf. 
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impol'tance, The dodrine, however, has 
been repeatedly and flrongly oppofeti, by 
thefe who were friends to a free prefs, and 
to general literty. It was, indeed, mani- 
feff.to every man, who thought coolly and 
impartially upon the fubjexSl, and who could 
diveft the dodrine of the technical obfcu- 
rity, in which it appeared to.be intention- 
ally involved, that it would render juries 
ufe|efs in cafes, in which, of all others, 
their interference was the moft necef- 
fary to the fecurity of the fubjedj and 
that it co«ld not juftly be confidcred in any 
other light, than .as an extenfion of the 
power of the judges, to the prejudice of 
the moft facred and important rights of 
Englifh juries. 
♦ ' 
NEiriiER by the ancient common law of 
the land, or by any ftatute, have- juries 
ever been deprived of the power of bring- 
ing in ^ general verdid, in trials for libels, 
any more than in any other cafes. All that 
'•* " . \ ' is. 
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is called law xrpon the ftibjea is only the 
opinion of certain judges, occafionally de^^ 
liyered, and manifeftly calculated to ex- 
tend their own jurifdidion. But noufurpa* 
tion on the rights of juries ought to be fub-^ 
mitted to, and particularly in criminal pto^ 
fecutions for libels, as in thefe cafe$ the in-* 
fluence of the crown is efpecially to be ap^ 
prehended. In the ordinary cafes that come 
before the judges, as they have no intereft 
on either fide, it is natural for them to tie- 
liver their opinions, in general, with im-t 
partiality. But, in trials for libels, it has 
been no uncommon ' thing to fee in the 
judge, before whom the caufe was tried, 
a manifeft defire to convid the defendant j 
a defire that has been apparent to every 
man in the court. It is in fuch cafes as 
thefe, therefore, that Englifh juries fhould 
exert their fight of judging for themffelves; 
and in which they fhould refblutely refufe 
to bring in a verdid of guilty, againfl 
thofe whom thpy are appointed to try, uur- 

left 
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Icfs they' have a full convidion that they 
have been guilty of fome criminal ad. It 
was in order to give the fubjed thisf fecu- 
^-ity, that juries were appointed 5 aftd if 
they do not exert the power, which the 
coniiitution has given them in fuch cafes, 
they violate the truft repofed in them, 
and are themfelves unworthy of the pro- 
tection afforded by the laws of a free 
country. 

That judges;, appointed by the king, 
may have an improper bias on their minds, 
in caufes between the crown and the fub- 
jeQ, is a very ancient, and certainly a very 
rational idea.- It has, therefore, ever been 
thought a great advantage, that, in fuch 
cafes, the fubjed fhould be protected from 
any undue influence in the mind of a judge, 
by the interpofition of a jury.. But the 
lubjedt would be wholly deprived of this 
protection, in trials for libels, if juries were 
•nly to inquire into the fad of publication, 

which 
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which is feldom doubtful, or difficult to 
prove, and entirely to leave the merits of 
the publication to the determination of the. . 
court It may alfo be obferved, that it 
would be the more improper to inVeft the 
judges with the exclufiye power of deter- 
mining the criminality of libels^ becaufc 
they are at prefent inve^ed with a power of 
djfcretionary punifhment This is, per- 
haps, too much ; but furcly, in a free coun- 
try, the fame men ought not to be inveftcd 
with the fole power of determining what 
may, or may not, be innocently written or 
publifljed, and alfo with a power of difcre- 
tionary punifhment. 

Juries, in all criminal profccutions, 
have an undoubted rightjfto try the whole? 
matter in iflue before tnem ; and nothing 
can be more abfurd, than to fuppofe that 
juries, in trials for libels, are to find a feir 
low-citizen guilty of a crime, though they 
have no convidion af his haying done any 

thin§; 
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thing criminal ; for if they find nothing but 
the merefadts of writing, printing, or pub- 
lishing, they find nothing that ncccfiTarily 
involves in it the leaft degree of criminality. 
It is obferved by an ingenious and able 
writer upon this fubjcd, that * a criminal 

* profecution and trial can only be had for 

* a crime J now . the mere fimple publica- 

* tion of any thing not libellous (there be- 

* ing no public licenfer) is no crime at Jill 5 

* it is then the publication of what is falfe, 

* fcandalous, and feditious, that is the crime, 

* andfolely gives jurifdidion to the criminal 
^ court; and that therefore is what muft, 
^ of neceffity, be fxibmitted to the jury for 
^ their opinion and determination. A de- 

* cifivc argument to the fame purpofe may 

* be <irawn from the condud of the law- 
^ yers thcmfelves in this very matter. For 

* it is agreed, on all hands, to be neceflary, 
^ for the crown-pleader to fet forth fpecially 
^ fome pafi[ages of the paper, and to charge 
f it to be a falfe or malicious libel. Now, 

' this 
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^ this would, ncyer be done by the iaw- 
« pleaders, fubmitted to by the attorney- 

* general, or endured by the judges, if it 
« was not effential to the legality of the 
< proceeding. The King's Bench, in grant- 

* ing the information, only a<S like a grand 
^ jury in finding a bill of indidmcnt, and 

* in effeft fay no more than this. That, fp 

* far as appears to them, the paper charged 
^ feems to be a libel, and therefore the per- 
^ fon accufed fhould be put upon his trial 
^ before a jury, whofe bufinefs it wiU'be to 
^ enter thoroughly into the matter, hear 
^ the evidence examined, and what the 

* counfel can fay on both fides, and form a 

* judgment upon the whole, which, after 
' * fuch a difcufllon, it will not be difficult 

^ for any man of common underftanding to 
f do. Whether the contents of the paper 
^ be true, or falfe, or malicious, is a /aif^ 
^ to be colleded from circumftances, as 

* much as whether a trefpafs be wilful or 
^ not, Qt the killing of a man with malice 

^ fore- 
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•forethought, " Whether any ad Was 
** done, or word fpoken, in fuch or fuch a 
^ manner, or with fuch or fuch an intent, 
** the jurors are judges. The court is not 
** judge of thefe matters which are evidence, 
** to prove or difprove the thing in iffuc.*^ 

< This is our law, both in civil and criminal 
^ trials, although the latter are by far the 
^ nioft material, becaufe what affeds pur 

* perfon, liberty, or life, is of more confe-* 

* quence than what merely afiedb our pro- 

* perty"/ The fame writer alfo.fays, * In 
' all criminal matters, where law is bledded 

* with fad, juries, after receiving the in- 
•ftrudion of the judge,, muft determine 

* the whole, by finding the defendant ge- 

* nerally guilty or not guilty */ 

SerJE^t Salkeld fays, ^ In all cafes, and 

< in an adions, the jury may give a general, 

• Letter concerning libels, ivturants^ the feizure of pa- 
pers, &c. p. lo, If. 4tb edit. 

* Another letter to Mr. Almond in matter of libe], p. 58. 

*'or 
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* or fpccial vcrdid, as well in caufcs cri- 

* minal as civil, and the court ought to rc- 

* ceivc it, if pertinent to the point in iffuc, 
Vfor if the jury doubt they may refer 

* themfelves to the court, but are not bound 

* fo to do'/ And it is obferved by Sir 
Matthew Hale, that * If the judges opinion 
^ muft rule the matter of fad, the trial by 

* jury would be ufelefs / and that * it is the 
^ confciehce of iht jury that muft pronounce 

* the prifbner guilty or not guilty"^ J But 
juries can be no check whatever upon 
judges, in trials for libels, if they arc 
confined to the mere fad of publication* 
If this be admitted,^ the confequence is, 
that any man who has written any book, 
pamphlet, or paper, containing any ani-^ 
madverfions or remarks on public men, or 
public meafureSj or on any other fubje<f^ 

^ Salkeld's Reports, toI. III. p. 375. 

^ Hiftoria Ptacitorum CoroB«> ▼ol. l\. p. 313. 

may 
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may be pondcmacd, and puniftled at dif^ 
etction^ by judges appointed by the crown. 
Tbc moft venal partizan of courtly power 
will hardly have the confkierice to pretend, 
that this IS compatible with a fiate of na- 
tional freedom. 

Sir John Hawles fays, *'Tis moft true, 

* juries arc judges of matters of fad : that 

* is their province, their chief bufinefs j but 

* yet riot excluding the confideration of 

* matter of law, as it arifes out of, or is 
^ complicated with^ and influences the fad. 
*. For to fay, they are not at all to meddle 
^ with, or have refped to, law in giving 
^ their verdids, is not only a falfe pofition, 
« and cqntradided by every day's experi- 

* cnce 5 but alfo a very dangerous and per- 

* nicious one tending to defeat the prin- 

* cipal end of the inftitution of juries, and 

* fo fubtilly to underminfe that which was 
^ too ftrong to be battered down/ 

^ Though 
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^ Though the diredion, as to matter of 

* law fcparately, may belong to the judge, 

* and the finding the matter of fai^ docs, 

* peculiarly, belong to the jury 3 yet muft 

* the jury alfo apply matter of fad and law 

* together ; and from their consideration pf^ 

* and a right judgment upon both, bnng 
< forth their verdid : . For do we not lee ia 

* moft general iffues, as upon not guilt5[-T. 
^ pleaded in trefpafs, breach of the pcacQ, 

* or felony, thpugh it be matter in law 
^ whether the party be atrefpafler,abreaker 

* of the peace, or a felon ; yet th6 jury do' 
*not find^the fad^ of ^ the cafe by itfelf, 
^ leavipg the law to the qourt ^ but find the 
^ party guilty, or not guilty, generally? So 
^ as, though they anfwer not to .the queftion 
^ Jinglyy what is law.? ryet they xletermiflc 

* the law.^ in all matters, . where ijfuc is 

* Joined. • So likewife is it not every day's 

* pradice,, that when peffons,are. indidcji 

^ for HHirder, the jyry not only find thegi 
^guilty,, or not guilty; but many times, 

I ^ upon 
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* upon hearing, and weighing of circnm- 
^ fiances^ bring them, cither guilty of mur- 
•der, manjlaughter^ per infortunium^ orfe 

* defendendoj as they fee caufe ? Now do 

* they not, herein, complicatrvely rcfolvc 

* both law and fafl ? And to what end is 
*it, that when any perfon is profecuted 

* upon any ftatute, the ftatnte itfclf is 

* ufually read to the jurors, but only that 
*they may judge, whether, or no, the 

* matter be within that flatute ? 

^ As juries have ever been vefted wifh 
■f fuch power by lawj fo, to exclude them 

* from, or difTeizc them of the fame, were 

* utterly to defeat the end of their inftitu- 
« tion. For then, if a perfon fhould be in- 

* dided for doing any common innocent 
« ad, if it be but clothed and difguifed, in 
« the indi^ment, with the name of trea-i 
^ fon, or fome other high* crimp, and 

* proved, by witnefles, to have been done 
^ by hio) } the jury, though fatisfied in conr 

* fciencc, 
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^ fciience> that it is not any^ftich aSenct ai 
^ it is called, yet bccaufe (according to thig 
^ fond opinion) they have no power to 

* judge of law, and the hGt charged is 

* fully proved, they fhall> ^t this rate, be 

* bound to find him guilty ^' 

Littleton fays, * In fuchcafe where 
^ the inqueft may give their verdid at large, 

* if they will take upon them the know- 

* ledge of the law upon the matter, they 

* may give their verdid generally as is put 

* in their charge/ To this Coke adds, 

* Although the jury, if they will take upog 

* them (as Littleton here faith) the know- 

* ledge of (he law, may give a general 

* verdid ; yet it is dangerous for them fo 
/to do, for if they do miftake the law, 

* they run into the danger of an at- 

* taint ; therefore to find the fpeciai matter 
/ is the fafeft way, where the cafe is doubt- 

^ EogliQimaxi's Right, p. 14,. i$, a6, ly. edit. 

*ful/ 
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* ful ^/ This caution appears to re^ to 
very abftrufe points of law, and is 6ot 
jnftly applicable to the cafe of libels. But 
the right of the jury to determine the /itw, 
as well as the fa^^ even in the moft diffi- 
cult cafes, is not here difputed. 

LoRD-cHiEF-jusTicE Vaughan, ob-j 
Serves, that * upon all general iffues, ai 
^ upon not culpable y pleaded in trefpafs, nil 
^ debet in debt, nul tortj nul dijfeijin in 

* affi'ze, ne difturba pas in quare impedity 
^ and the Hkcj though it be matter of law, 

* whether the defendant be a trefpafler, a 
^ debtor, diffeizer, 6r difturber in the par- 

* trcular cafes in iffue; yet the jury find 

* not (as in a fpecial vcrdid) the fad of 

* every cafe by itfelf, leaving the law to 
^ the court, but find for the plaintiff or 

* defendant upon the iffue to be -tried, 

* wherein they refolve both law and fa(3: 

* coraplicately, and not the fad by, it- 

^ Inftltutes, Part I- Lib. III. J. !«. 

^fclf; 
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^ felf j fo as though they anfwer riot fingly to 

* th,e queftion what is theS law, yet they 
' determine the law in all matters, w^hcre 
^ iffue is joined, and tried in the prin- 
' cipal cafe, but whene the verdid is fpe* 
*cialV • . 

Sir Matthew Hale fays, ' The jury 

* may find a fpecial verdid, or may find 
' the defendant guilty of part, and not 

* guilty of the reft, or may find the de- 
' fendant guilty o£ the fad, but vary in 
^ the manner. If a man be indided of 
' burglatyj ^udd filonke tt burglariier 
^ ceptt €t affortcwit^ the jury may find 

* him guilty of the flnglc felony, and 
^ aquit him of the burglary and the hurg-- 

* lariter* So if a man be indided of 

* robbery with putting the party in fear, 
^ the jury may find him guilty of the fe-» 

* loiiy> but not guily of the robbery. The 

^ Vaughan*s Reports, p. 15a. 

C ^ lik€ 
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* like where the indidrtient is clam et fe^ 
creie aferfond^' 

In an indidment for mufdef, * fuppofe 
^ the prifoner killed the party, but yet in- 
^ fuch a way as makes no felony, as if he 

* were of non fane memory, or if a man 
^ kills a thief, that comes to rob him, or to 
^ commit a burglary, or if an officer in 
« his own defence kills one, that affaults 
^ him in the execution of his office, which 
^ ar'c neither felony nor forfeiture, whether 
^ it is neceffary to find the fpecial matter, 
^ or may the party be found not guilty'^ \ 
^ think, and fo I have known it conflantly 

* pradifed, the patty in thefe cafes may be 

* found not guilty^ and the jury need not 
^ find the fpecial matter^' 

Hale alfofays, * Whatif a jury give at 

* verdid againft all reafon, conViding of 

® Hiftoria Placitorum Corona, vol, II. p. 301-, 302. 
^ Ibid, p. 503. . , 

* acquittmg 
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^ ilcquitting a perfon indided againft evi^ 

* dencc, what fhall be done ? I fay, if the 

* jury will cotivid a inan againft or with- 
' out. evidence, and againft the diredion or 

* opinion of the court, the court hath this 

* falve to reprieve the perfon convid be- 

* fore judgment, and to acquaint the^king, 

* and certify for his pardon, iVnd as td an 

* acquittal of a perfon againft full evidence, 

* it is likewife certain the court may fend 
\ them back again^ and fo in the former 

* cafe^ to confidfcr better of it before they. 

* record the verdift j but if they are per- 

* emptory in it, and ftand to fheir verdid^, 

* the court muft take their verdi<^ and re- 

* cord it, but may refpite judgment upon 

* the acquittal 
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Indeed, tiie right of the jury to deter- 
mine the law,; as well as the fad, or td 
bring in a general verdid, appears to be 

' ^ Hiftoria Placitorum Coronx, Vol. II. p. 309, 3.1 o. 

Csi elearij?^ 
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clearly ascertained by exprcfs ftatute. trl 
tjieftatute of the 13th of King Edw. "L 
Weflm. cap* 30^ it is laid : * All juftices^of 
^ the benches from henceforth (hall have iti 
^ their circuits clerks to enfol all pleas plead- 

* ed before them, like as they have ufed to 

* have in time paffed. And alfb it is or- 
^ dain^d, that the juftices dfligned to take 

* affiles fhall not compel the jurors to fay 

* precifely whether it be diffeizin,or not,fo 
^ that they do (hew the truth of the deed, 
^ and require aid of the juftices. But if 

* they of their own head will fay, that it is 

* difTeizin, their verdid (hall be admitted 

* at their own peril/ It appear^ from the 

marginal notes to the Statutes, Cay's edi*- 

tion, tl^at this claufe is confidefed as decla*- 

ratory of the right of juries 'to bring in a 

general verdid, and this even in matters of 

property, in which the law, in many cafes, * 

may be con(idered as more intricate and 
obfcure than in criminal cafes. The word 

Dijfeizin fignifies ^* an unlawful difpofl^eff- 

" ing 
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** ing a man of his land, tenement, or 
^^ other immoveable, or incorporeal right'* 
When, therefore, a jury took upon them- 
felves to fay, ^' It is diffeijtin," they deter- 
mined a point of law, as well as a queftion 
of h€t. It is declared by this ftatute that 
they have a right to do this, and that they 
are not to be compelled to bring in a fpecial 
verdidt. 

In trials for murder, it is a point of law 
whether the ad, by which the perfon was 
killed, be murder, or manflaughter, or 
chance-medley, or felf-defence ; but this 
point of law, as well as the truth of the fad 
itfelf, is almoft always finally determined 
by the jury. In fuch cafes, the judge ex- 
plains to the jury the feveral kinds of ho^ 
micide, and may give them, his opinion 
Vnder what denomination the particular ad 
comes which is the fubjed of tjieir inquiry. 
But they ar0 not obliged to adopt his opi- 
nion; 



i 
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fiion : they have an undoubted right t<i 
bring in a general verdid. In fome cafes, 
-an a£l of homicide ' may be attended with 
fuch circumftances, that it may be a very 
nice and difficult point of law to determine, 
whether it was murder, or whether it was 
manflaughter. But even in fiich cafes, the 
final determination is left by law to the 
jury i for fpecial verdidls in trials for mur- 
der arc extremely uncommon, and depend 
entirely upon the option of the jury. In- 
deed, the very pradlice of bringing in fpe- 
cial verdids clearly implies, that juries are 
judges of law, as well as of fad. This i^ 

obfervcd by the author of the Trial per 
Pms, or Law of Juries, who fays, ^ A fpe- 
^ cial vcrdid is a plain proof that the jury 
^ are judges of law, as vreW as fads 5 for 

* leaving the judgment of the law to the 

* court, implies, that if they pleafed they 

* had that power of judgment in thcm- 
t ftlves/ 

It 
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It is obferved by Blackftone, that there 
are two different kinds of fpecial verdids, 
one, grounded on the ftatute Weftm. 2. 
1 3 Edw. I. c. 30. § 2. wherein * theyftatc 
^ the naked fads, as they find them to be 
^ proved, and pray the advice of the court 

* thereon ; concluding conditionally, that 

* if upon the whole matter the court fhall 

* be of opinion that the plantiff had caufe 

* of adion, they then find for the plain- 

* tiff; if otherwife, then for the defend- « 

* ant/ Another, . wherein * the jury find 
^ a verdid generally for the plaintiff, but 
^ fubjed neverthelefs to the opinion of the 
^ judge or the court above, on a fpecial cafe 
^ ftated by the counfel on both fides with 
^ regard to a matter of law/ ^ But in both 

* thefe cafes,' he fays, *the jury may, if . 

* they think proper, take upon themfelves 
^ to determiiie at their own hazard, the 
^ complicated queftion of fad and law 5 
^ and, withoyt either fpecial verdid, orfpe-» 

^ cial 
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^ cial c^fe, may find a verdi^ abfolutcly 
^ either fpr the plaintiff or defendant"/ 

It is certain, that no jury fhould ever 
find a fellow-citizen^///^, or fhould bring 
in any verdid in which the woxdi guilty is 
included, without aconvidionof hishaving 
been guilty of fome criminal adtion- But 
writing, printing, or publifhing a book or 
pamphlet, is no more a criminal adion, 
than riding in a poft-chaifc, or walking in 
a man's own dining-room. It muft, there- 
fore, be the contents of fuch book or 
pamphlet that mull determine ita innocence 
or criminality. And if the jury attend not 
to the tendency of the publication, to the 
fubjecSt-matter of it, they determine, in ge- 
nera], nothing that is of the leaft confcr 
quence. 

When a jury are reftrained from in- 
quiring into any thing, but the mere fad 

\ * Commentaries, Book III. ch. 25. 

■:■ ■.■ ■ ' • ■ ' ■ of 
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of publicatioix, in a trial for a libel, they 
certainly have not much to do, as that faft 
is generally fufficiently clear, and frequentljf 
not in the leaft difputed. It has, however, 
been thought proper, that the jury might 
not be wholly deftitute of fomething to do, 
that upon them fhould devolve the import- 
ant office of fining up the blanks, if any 
fhould occur in a libellous produdion. 
Thus, in the cafe of the King againfl' the 
Dean of Sit. Afaph, though the jury were 
not, it feems, able to decide, whether the 
Dialogue, for the publication of which that 
gentleman was tried, was, or was not a 
libel, yet they . were competent to the 
bufiijefs of deciding, whether F. flood for 
Farmer, and G. for Gentleman. This, how- 
ever, could as well have been determined 
by a fchool-boy of ten years of age, as by 
the moft refpedable jury in the kingdom. 
But upon this momentous point. the jury 
were repeatedly interrogated by the court \ 
and this point they clearly decided. In 

truth. 
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truth, in the generality of cafes, no bufi- 
nefs can be more trifling than the applica-- 
Uon of the blanks^ about which fo much has 
been lately faid. But it anfwers the pur- 
pofe of throwing duft in the eyes of the 
jury, and of leading themto fuppofe, that 
they are really engaged in fomewhat fe- 
rious, though they wholly negle6t an in- 
quiry into the innocence or criminality of 
the publication, which is the only import- 
ant objed of their attention. 

NoTWiTHST AN Di N G the attempts which 
have been occafionally made by fome of 
the judges, to deprive juries of the right of 
determining the law, as well as the fa6J:, 
in criminal profecutions, yet the dodrine 
laid down upon this fubjed feems never to 
have been implicitly alTented to by the 
people. The claim on the part of the 
judges has been fometimes very peremp- 
torily made, but appears to have been juftly 
ponfidered as an ufurpation. The famous 

John 



John Lilburne, at his trial, addreffing him- 
felf to the judges, faid, * The jury by law 

* are not only judges of fad, but of law- 
^ alfoj and you that call yourfelvcs judges 

* of the law, are no more but Norman 

* intruders ; and indeed, and in truth, if 

* the jury pleafe, are no more but cyphers, 
^ to pronounce their verdid «.' And he 
afterwards faid, ^ To the jury I apply, as 
^ my judges, both in the law arid fad«3/ 
The jury haying acquitted Lilburne, they 
were afterwards examined before the coun- 
cil of ftate concerning the verdid. In ge- 
neral their reply was, ' That they had dif- 
^ charged their confciences in the verdid, 
^ and that they would give no other an- 
' fwer.- But Michael Rayner, one of the 
jury, faid, ' That he, and the reft of the 
^jury, took thcmfelves to be judges of 

* matter of law, as well as matter of fad^ 

'* State Trials, vol. IL p. 69, fecond edition. 
'^ Id. Ibid. 

^ although 
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* although he confeffed that the bench did 

* fay, that they were only judges of the 
< fad '^.* And James Stephens, another of 
the jurymen, faid, th^^t * the jury having 
^ weighed all which was faid, and con- 

* ceiving themfelves (notwithftanding what 

* was faid by the counfel and bench' to 
^ the contrary) to be judges of law, as, 

* well as of fad, they had found him not 

* guilty "^' 

Of law merely made by the judges, and 
not founded upon the ancient common law, 
or derived from any ftatute, or ever for- 
mally affented to by the reprefentatives of 
the people, there is, perhaps, at prefent, a 
great deal too much in this country. The 
bufinefs of a judge is jus dicere^ not jus 
dare ; and in no cafes ihould they be lefs 
allowed to make law, than in thofe whicK 



'♦ State Trials, vol. II. p. 8i. fecond edition* 
\y Id. ibid. * 

concern 
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concern the extenfion of their own juriC. 
didion, and the limitation of that of juries* 
It would, perhaps, be as reafonable, that 
kings fhould be fufFered themfelves to de- 
termine the bounds of their own preroga- 
tive, as that judges ftiould be permitted 
finally to decide, when the point in conteft 
is, what is the extent of their own juriC- 
didion, and what is the extent of that rf 
juries. 

It has been determined, that in an in*. . 
formation, or indidment, the flighteft va- 
riation, a variation even of a fingle word, 
if ,it affeded the fenfe, would vitiate fuch 
information or indidment. Can it then be 
fuppofed, when the very forms of our legal 
proceedings require fuch exadncfs in crimi- 
nal profecutions, that it was ever intended 
by our anceftors, that the jury fhould make 
no inquiry into the fubjed matter of a 
libel i or that the innocence, or crimina- 
lity. 
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Ifty, of any book or paper fly led a libel, 
the writer or publifher of which they are , 
appointed to try, fhould be to them a 
matter of indifference f It is impoffible. 
The authority of ,no judge, however great 
his abilities, can ever make fuch an ab- 
furdity credible. 

In the cafe of the Qpeen againft Drakc^ 
judgment was given for the defendant, 
becaufe in the information againft him, 
for. a libel, the word nee was inferted in- 
ftead of non\ and in that caufe, lord- 
chief-juftice Holt faid, that * every word 
* in the information is a mark of defcrip- 
^ tion of the libel itfelf "'^Z From whence it 
may reafonably be prefumed, that his 
lordfhip could hardly be of opinion, that 
thewords^i^, zxA feandatous^ and mali-^ 
ciousy are merely v^ords of courfe, or in- 
ferences of law. 



Salkcld's Reports, vol III. p. zi^. 

In 
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In the opinion of the court of King^s 

Bench, on a motion for arreft of judgment, 

in the cafe of the king againft Woodfall, 

} which was delivered by lord Mansfield, it 

was faid, ' That where an ad, in itfelf in- 

* different, if done with a criminal intent, 
' ' * becomes criminal, there the intent muft 

* be proved and found/ Let this dodrine 
be applied to the cafe of libels in general. 
Surely the writing, printing, or publifh- 
ing, a book or pamphlet, are ads in them- 

^m fclves perfcdly indifferent ; and, therefore, 

the criminality of fuch books or pamphlets, 
or foine evidence of criminal intention, 
fhould be apparent to a jury, or they ought 
^ not to bring in a verdid of Guilty againft 
any defendant. 

In the cafe of the King againfl Home, 
on a motion made in arrefl of judgment, 
it was faid by lord Mansfield, ^ It is the 

* duty of the jury to conftrue plain words, 
^ and clear allufions to matters of uniyerfai 

.. * notoriety. 
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^ notoriety, according to their obvious 
^ meaning, and as every body elfe who 
•reads muft underftand them'^' This 
furely feems to imply, that it is the bufinefs 
of the jury to enquire into fbmething elfe, 
befides the mere fad of publication, or 
even filling up the blanks. But the truth 
is, that the dodrines which have lately 
hecn laid down refpeding juries, are fo 
incongruous to the general principles of 
Ei^glifh law, and to the proper modes of 
proceeding in our courts of juftice, that 
thofe who have advanced fuch dodrines, 
have found it extremely difficult to pre- 
ferve any appearance of confiftency upon 
the fubjed. . 

English juries have been in pofTeffion, 
time immemorial, of the right of giving a 
general verdid, of determining both the 
law and the fad, in every criminal cafe 

^^Cowpcr's Reports of Cafe| adjudged in the Court of 
KiBg> Bench; p. 68o. 

brought 
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brought before them* They have elercifed 
this right in innumerable infiances« And 
there is no cafe in which it is more hnport- 
ant to the fecurity of the fubjed, that they 
(hovild coiitinue to exercise this right, thaii 
in the cafe of libels. But on this fubje^ 
fome of the gentlemen of the law^ pro- 
bably from prudential coniiderations, feera 
to have been unwilling to fpeak out cleacly 
and explicitly : and others of them have 
af^eared too ready to imbibe ptejiiidicei 
againft the inftitution and the rights pf 
juries. From whence this has arifen^ it is 
JH)t neccflary here to inquire : . but it CMiy 
be obferved, that every barrifter may have 
ibme hopes of being a judge ^ and may, 
therefore, not feel any violent repugnance 
to the extention of the power of a judge. 
Somewhat of prc^effional pride may ako 
make them unwilling to acknowledge, that 
common juryrben ate capable of dcter-^ 
mining what they call a point of law. 
But the truth is, that it requires very little 
' , D knowlcdgi^ 
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knowledge of law, to form a judgment of 
the defign and tendency of fuch books or 
papers*, as arc brought into our courts of 
law under the denomination of libels. 
They are generally addreffed to men of all 
.profeifions, and fuch of them as can be un- 
derftqod only by lawyers, are not very 
likely to produce tumults or infurreiSlions. 

An ingenious writer fays, * It has often 

* been matter of ailonifhment with me, 

* how a notion could ever obtain, that 
^ whether any paper was a libel or not, 

* was a matter pf law ♦, and was there- 

* fore, of neceflity, to be left to the de- 

* termination of the judges. Almod every 

♦ The fame writer, in another place, inquires, by the 
knowledge of what law the inference is to be made, whe^ 
ther the writing' publiflied be a libel or not ? * la it,' fay^ 
he, * by the law of eftates in fee fimple or fee tail, or of 
' perfonal cftates ; or is it by the law of contiiigent re- 
^ mainden and devifes, of limitations, purchafe, grant, or 
< of deodands waifs and eftrays, or by the rules of fpecial 

pleading?' P. 48. 

^ opinion 
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^ opinion has fome little foundation for 

* it ; and, I think, the prcfent muft have 

* arisen from the judges having formerly 

* determined the matter. But it cguld not 

* then be otherwife ; becaufe the profecu- 

* tions for ftate libels were always carried 

* on in the Star-chamber, where there was 

* no jury. And it is felf-convidion to my- 

* felf, that this gave rife to fo ftrange a 

* conceit*^/ 

The fame writer obferves, that '* Any 
words almoft may be ufed to convey a 
libel. There are no technical or particv^- 
lar words appropriated to the purpofe ; 
nor is there any peculiar formof.fen-r 
" tence requiiite. A man may render the 
*^ fame words libellous or not, by the ap- 
" plication he gives them, whether direfl:, 
*^ ironical, or burlefque, in jeft or in ear- 
neft. The fubjed is generally political. 



€( 



'• Another Letter to Mr. Alj(Don,in matter of Libel, 
p. 4^ _ 

D 2 ^' not 
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^* not legal ^ and a jury, particuUrly a fpc- 
^* cial jury, ca,n colledk the drift of the 
** writer, or publifticr, as well as the ableft 
** civilian, or common lawyer in the 
^Mand'V 

Blackstone, though he has too im- 
plicity copied former law-compilers, in 
what he has faid on the fubjeft of libels, 
yet confiders the criminality of a publica- 
tion pot only as the principal objed of in- 
quiry, but ajfo as a matter of fadl. * In a 

* criminal projTecution,' he fay^, * the ten^ 

* dency which all libels have to create ani- 

* moiities, and to difturb the public peace, 

* is the fole confideration of the law. And, 
^ therefore, in fuch profecutions, the only 
^foBs"^ to be oonfidered are, firft, the 

* makinjg 

*^ Ajaother Letter to Mr..Almon, ia matter of Libd> 

* 49- ' 

* Since the above was writteji, having examined a later 
edition of the Commentaries^ I find that Blackftone has 
altered the paffage here cited, and inferted the vrovd^pomti 
ifldead of fa&s. This is au evideat accommodation to 

the 
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^ maksng or publiihiag of tJae book or writ-- 
* ittg J and fecondly, whether the matter 
^ be crtmiaai : and if both thefe points ate 
^againft the defendant, then the ofience 
^ againft the public is complete'*/ 

Notwithstanding the pains which 
judges have fometimes taken, to perfuaide 
jtiries that they had nothing to do but to' 
find the mere fa^ of publishing, or of writ^ 
ing. or printing, they have often difcovered 
ib^pething that appeared very much like an 
internal confcioufnefs, that they were at 
leaft upon doubtful ground,and that juries, if 
fhcy pofleiTed- any degree of fpirit or acute- 
nefs, would not implicitly follow their dw 

the doctrine that has l^telj'been fo zealoufly propagated ' 
upon this fubjeft ; and the paffage is alfo now better 
adapted to that ^(Tftf 2^/ x/iic^r/^j/it/jF in the law, the prorao- 
tion of which feems to be one great obje6^ of fonae of its 
fages. But it is manifeft, that the original and uncoF- 
rupted opinion of Blackftone was, that the criminaJitj of 
a book or paper, whether it was, or was not, a libel,, 
was a queftion of fadt^ and not a queftion of /«w. 

*^ Commentaries, Biook lY. ch, UnJ. f^. edit. 4to, 
Qjjford, 1769. 

refitions. 
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i:e(?Hons. For it has been common for them, ' 
as well as the conrifel for the crown, to 
dwell upon the triminality of the publica- 
tions ftyled libels, in order to induce-thc 
jury to bring in a verdid of Guilty againft 
the defendant. 

In the cafe of thefeven bifliops, the jury 
determined both the law and the fad ^ the 
fad of their being the authors of the peti^ 
tion called a libel was clearly proved ; and 
yet the jury found a general verdid of 
not guiliy. But it fhould be remarked, 
that, even in that memorable cafe, Sir Ro- 
bert Wright, the'chief juftice, though very 
defirous of conviding the bifhops, yet, in 
, his charge to the jury, did not choofe to 
tell them, that they were npt to confider 
whether it was a libel j but faid, after haying 
gone through the evidence refpcding the 
publication, * Now, gentlemen, any body 
* that fhall difturb the government, ore make 
^ mifchief, and a ftir among the people, is 

* certainly 
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* certainly within the cafe of Lihellis Fa-- 

* mo/iSi and I muft in fhort give you my 
^ opinion^ I do take it to be a libel/ And 
when the jury withdrew, to confider of 
their verdid, he agreed that they ihould 
have the ftatute-book with them*' : from 
which it may be inferred, that even he 
thought the. point of law a matter which 
was not wholly out of their cognizance. 

On the trial of John^Tutchin for a libel, 
at Guildhall, in the year 1704, lord-chief- 
juftice Holt, in his charge to the jury, after 
reciting fome paffages from the fuppofed li- 
bel, m^de ufeof the following words : ^ You 

* are to confider, whether thefe words I have' 

* read to you, do not tend to beget an ill 
^ opinion of the adminiftration of the go- ' 

* vernment*\' It is evident from hence, 
that, in the opinion of this great judge, thp 
jury were not confined to an inquiry cpn- 

^' State Trials, vol. IV. p. 39Z. 
»? Ibid. VqI.V. 5.546. 

cerning 
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cerning the mere fad of publicatioOi or the 
innuendoes^ or the application of the blanks: 
bat that it was their buiinefs to examine 
into the nature and tendency of the public* 
cation. 

Similar fentiments appear alfo fome^ 
times to have been avowed by crown law- 
yers, even when pleading for the crown* 
Thus in the trial of Richard Franklin for a 
libel, before lord-chief-jufticc Raymond, 
the then- folicitor general, Mr. Talbot, faid 
to the jury, * Gentlemen, I hope it now 

* plainly appears toyouy that this pretended 

* Hague letter is a libel ; and', I may fay, 

* a very malicious and feditious one too * V 
It is, however, certain, that by crown law- 
yers, even fince the revolution, the moft 
flavifh do^rincs have been frequently main- 
tained. Thus in the trial of John Tutchin, 
for a libel, in the reign of Queen Anne, it 

^^ State Trials, toL IX. p. 258. ^ 

Was 
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WJM declared by Sir E. Northcy, the aftcar- 
ncy-genefal, that he would always profc- 
ctitc any mail who fhotild affert, •• that the 
*? people have power to call their governors 
*• to account*/* 

" Ths dodrincs which are propagated con- 
cerning libels, and the extent of the power 
of juries in trials for&e publication of them, 
involve in them various abfurdities. Thus 
though it is affirmed, that juries arc inca- 
pable of determining what is, or what is 
not a lib6l, yet in every profecution of a 
bookfeller or printer for a libel, it is always 
taken for granted, that they ate capable 
of determining this intricate and knotty 
point. For they are never, in any cafe, 
allowed to plead ignorance on this fubjedt, 
as an exculpation of theinfclves for having 
fold or printed what is called a libel. 
No bookfeller or printer is permitted -to 
urge in his own juflificatiori, that he 

• State Trials, toI. V. p. 544. 

did 
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did not know that any book or pamphlet^ 
with the publication of which he is charged, 
was a libel. Now to take it for granted, 
that every common bookfeller, or printer, 
is a judge of what is, or of what is not a 
libel ; and yet to aflert, that twelve jury- 
men, perfons of the fame rank, are incapa- 
ble of determining it, is to the laft degree 
prepofterous and abfurd. * But many book- 
fellers have been pilloried, and otherwife 
fcverely punifhed, for felling feditious li- 
bels^ and fome printers have been hanged 
for printing treafonable libels. 

We are#told, that neither common, nor 
ipecial juries, are^ competent to the decifion 
of what is, or what is not a libel. But 
grand juries, it feems, poffefs more faga- 
city. They muft certainly poffefs fome 
inowledge upon this fubjed . for it is al- 
lowed, that they have a right to, find bills 
o£ indidmentagainft libellers. In 1783, a 
grand jury at Wrexham, in the county of 

Denbigh, 
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Denbigh^ jfound a bill of indictment againft 
the Dean of St. Afaph for the publication 
of a libel. The piece fo denominated was 
a dialogue on the principles of government, 
written by fir William Jones, and which 
had been, before its publication in Wales, • 
printed and difperfed at the expence of a 
public focicty J who ^were of opinion, that 
the principles it contained were fo juft, and 
fo favourable totheintercftsof national li- 
berty, that they could not be too generally 
difTeminated. In the indidment found at 
Wrexham, it was, however, ftated, that 
thi3 publication was a " falfe, wicked, ma- 
* licious, feditious, and fcandalous libel." 
Now a plain man may be puzzled to dis- 
cover how it (hould happen, that the grand 
jury at Wrexham (hould be fo learned ia 
the law of libels, and that the fpecial jury 
at Shrewfbury, who afterwards tried the 
caufe, and who were men of the fame rank^ 
(hould have been fo incompetent, as they 
were informed they were, to determine the 

innpcencfl 
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teoioccncc or criminality of this publication.. 
Bat the whole doftrilic of libels, and the 
iBodes of proceeding concerning them^ are 
attended with profound mjrfteries, to the 
comprehenfion of which common under- 
fiandings feem not to be competent. It has 
been faid in divinity, th^t " where myftcry 
** begins religion ends-" and perhaps it 
may be faid of law, with eqnal truth, that, 
whenever myftery is introduced into it,, 
there is an end of reafon and of jufliee. 
Whatever is intended for the regulation of 
^11 men's condu<5l, ought to be made inteL 
ligible to ail. Myftery in law can anfwer 
no purpofes, but thofe of knavery, or of 
oppreffion. But, from whatever caufe it 
has proceeded, abundant pains appear to 
have been taken, in trials for libels, to be- 
wilder the underftandings of jurymen, and* 
to involve the bufincfs in the darkncfs of 
Jegal jargon, and profeffionaX fophiftry. 



In 
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In indidmcnts, or informktioris for li- 
bels,, certain epithets are introduced, which 
arc intended to be defcriptive of th/e offence 
with which a perfon is charged who is pro- 
fecuted as a libeller. If itbca public libel, 
or fuppofcd public libel, it is generally 
ftated, in the information, or indidment, 
to be a ^^falfe, wicked, malicious, feditious, 
^* and fcandalous libel." If a book or pa- 
per ftyled a libel be not proved to deferve 
thofe epithets, or if it does not appear to 
the jury to deferve thofe epithets, ho evi- 
dence is produced to them that a libel has 
been publiflied. For a book or paper that 
is not entitled to thcfe epithets is not a li- 
bel. Whether a book or paper be falfc, or 
wicked, or malicious, or feditious, or fcan- 
dalous, or whether they be otherwife, whe- 
ther they are innocent or criminal publica- 
tions, are fax^s, and fadls undoubtedly to be 
inquired into by the jury. But whether 
they are queftions of fad, or queftions of 
* law, in cither cafe they come -wit hm the 

cognizance 
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cbgnizance of the jury : for the jury has 
nothing elfe to determine, that is in the 
leaft worthy the attention of a court of juf- 
tice. The publication of a book or pamph- 
let IS not a crime, independently of the cri- 
minal matter which it may contain 5 and if 
9. jury find a man guilty without a convic- 
tion of the criminality of the publication 
with which he is charged, they conviS a 
fellow-citizen without the leaft reafoaor 
jufticc. 

But clear as thefe principles are^ much 
legal fophiftry has been eniployed, to per- 
fuade juries, that they are to pay no atten- 
tion to the epithets, in informations or in- 
didments for libels, and that they are mere 
words of courfe, or inferences of laWi The 
epithets Ja//e, wicked^ malicious^ feditiousy 
zn&fcandalousy have been compared by lord 
chief juftice JefFeries, and other judges fince, 
tothephrafes in indidments for murder, 
that the murder was . committed by the 

party 
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party accufed, not having the fear of God 
before his eyes y and being moved and [educed 
by the injiigdtion of the devil. But furely it 
is the moil contemptible fophiftry, to com- 
pare, and to confound, phrafes that are evi- 
dently words of courfe, and which from 
their nature are incapable of proof, with 
others that are capable of proof, and which 
are defcriptive of, and charaderiftic of the 
offence with which the accufed ; party is 
charged. If a murder be committed, it 
cannot be neceffary to jH-ove, that the mur- 
derer committed the fad at the injiigation 
of the devil I but if a man be charged with 
writing, printing, or publifhing a libel, the 
jury ought to be convinced, that the book 
or paper fo flyled is falle and fcandalpus^ or 
malicious and feditious ; or otherwife they 
condemn a man without the leaft evidence 
of criminality; for writing, priuting, or 
publiihing, are ads in themfclvcs, perfedly 
innocent and indifferent* 

Even 
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Ev£n in the cafe of homicide, a man iu 
not convided of murder, if he has killed 
another by accident, and without intending 
it, or without being engaged in fome un* 
lawful a€lj and of all this the jury arc 
judges. But we are told, that juries have 
nothing to do with. the intention of a libel- 
ler. They are only to find the fad <£ 
publication. Thus it was faid by Jeffcries, 
on the trial of Sir Samuel Bernardiflon, 
*^ The proof of the thing itfelf, proves the 

* evi! mind it was done with. If, then^ 

* gentlemen, you believe the defendant, 

* Sir Samuel Bernardifton, did write and 
^ publifli thefe letters, that is proof enough 
^ of the words malicioujly^ fcditimjlyy and 
"^faStiouJly^ laid in the information 



«4 » 



* When I refled,* fays an able writer, 
who has been -before quoted, * that the de- 
* claration, information, or indidment for 

»* State Trials, vol. III. p.'jio. 

^ a libel. 



[ 49 ] 
^ a libel, charges the paper complained 
^ of with malice and fcdition, that tl^e jury 
^ are fworn well and truly to try this 

* charge, and true deliverance make, — and 

* that if the jury find him guilty, the ver- 
^did is drawn upj " The jurors fay upon 
*' their oaths, that the defendant malicioufly 
" and feditioufly publifhed the paper in 
** queftion ;" it is iinpoflible for me not 

* to declare, that the whole of the proceed- 

* ing, and the . only legal form of drawing 

* up both information and vcrdid, givtf 
^ the lie to thofe who tell a jury, that 
" the epithets ^^, fcandalousy and mali-^ 
" ciousy arc at prefent (before any verdid 
" finding the defendant guilty^ which efta-^ 
*^ blilhes the fad) all words of courfe j but 
« if the writing be found a libel, they are 
*« inferences of lawj". or elfe that " the 
« epithets of malicious arid feditious a^e in- 
" fcrences in law, with w^hich they have 
" nothing to. do, and that whether the pa- 
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** per be criminal or innocent, is to them a 
" fubjedof indifFerencc*^ 



as " 



In the notion of the epithets refpc£t- 
ing libels being immaterial, or merely words 
of courfe, the opinions even of the crown 
lawyers feem not to be uniform. On the 
trial of Richard Franklin for p, libel, in 
17^1, the folicitor general told th^ jury, 
that it was not material, whether the mat- 
ters or things publifhedin the libels were 
true or falfe, " if the publication thereof 
" was detrimental to the government, and 
of a malicious, injurious, arid feditious 
defign," &c. *^ Here the truth or falfe- 
hood of the libel are fpoken of as a matter 
of indifference j but the malicious, inju- 
rious, and feditious defign of it, appears to 
be confidered as an objed of inquiry to the 
jury. . 

^^ Another Letter to Mr. Almon, in matter of Libe^ 

PS4»55- 

** State Trials, voL IX. p. ajS. 

The 
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The general pradice ,of introducing 
the term faljey in indidmcnts or informa- 
tions for libels, feems fufficicntly to prove, 
that it was the opinion of our anceftors, 
that falfehood was neceffary to conftitute a 
libel. Nor is it eafy to conceive, that a 
confcientious jury can return upon their 
oaths, that a man has publifhed a falfe and 
malicious libel, which they muft do when 
they convid a public libeller, if they arc 
not in their own minds convinced of the 
falfehood and the malice. With refped to 
private libels, their truth or falfehood has 
always been confidcred a.8 a matter of fo 
much irtjportance, that it has been laid 
down as a rule in the court of King's 
Bench, that the court will not grant an in- 
fprmation for a private libel charging a 
particular offence, unlefs the profecutor will 
deny the charge upon oath*^ 

*7 Douglas's Reports of Cafes argued aud determmed 
iri the Court of iiuig's» Bench, p 271* 

E 2^ It 



[ 52 ] 
It has been faid, that juries are not to 

judge of the intention of a libeller, becaufe 
intention in this cafe is incapable of proof. 

But upon this it, has been jufHy remarked, 

that ' Criminal intention in the publication 

* of a libel may be proved by two forts of 

* evidence 5 ox\^ internal^ arifing from the 
V* nature of the paper ; the other external y 

* from the circumftances accompanying the 
^ ad of publication *^' And of the w^hole 
of this the jury are the true and proper 
judges. It was certainly the opinion of 
lord chief juftice Holt, that the intention of 
the writer was a proper fubjed for the jury 
in matter of libel. In the cafe of the King 
againft Brown, that judge faid, * An in- 

* formation will be for fpeaking ironi- 
*cally. And Mr. Attorney faid, 'twas 
^ laid to be wrote ironiciy and he ought to 

* have fhewed at the trial that he did not 
Mntcnd to , fcandalize them ; and the jury 

*• Letter to the Jurors of Great Britain, Svo. 1771. 
p. 14. 

* are 
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* arc judges quo ammo this was done, and 
^ they have found the ill intent"'^/ It is 
alfo faid in Viner of a libel, that "the mind 
" with which it was made is to be re- 
fpcded'^ 



«« ^r^s^f\a.A^O " 



To be regardlefs of the intention with 
which an ad was done, is not confonant 
to the maxims of Englifh law. Omne aSlum 
ab agentis intentione eji judicandum. Every 
adl is to be judged from the intention of the 
^ agent. Mr, Juftice Holloway, one of thp 

judges of the court of King's Bench, in the 
cafeofthefevenblfliops^evidentlyconfidered 
the jury as judges of intention^ and that they 
fhould attend to the evidence of feditiqn^m 
a trial for matter of libel. For he faid to 

the jury, ^ If ypu ar? fatisfied, there was aa 

-% ■ - 

*^ Lutwyche's Reports of Cafes adjudged in the QowxX, 
ef King's Benoh, in the i;:€ign of Queen Anne, p. "SG. 
^° General Abridgment of Law and Equity, vol. XV. 
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^ /// intention of feditiony or the like, you 
;^ ought to find them guilty/ And Mr. 
Juftice Powell, in the fame caufe, faid to 
the jury» ^Gentlemen, to make it a libel, 

' * it muft be falfe, it muft be malicious, and 
^ it muft tend to fcdition ^\' 

In many inftances, the conduft of the 
Judges, in trials for libels, has manifefted 
a moft (hameful partiality to the crown; 
and this has happened, not only during the 
reigns of the princes of the houfe of Stuart, 
but fince the Revolution, and fince the ac- 
ceffion of the houfe of Hanover. But, 
according to the found maxims of Englifh , 
law, * any partiality, manifefted by the 
judge againft the perfon accufed, is a vio- 
lation of the duty of his office. Cqke fays, 
^ The court ought to be inftead of counfel 
^ for the prifoner, to fee that nothing be 
^ urged againft him contrary to law ?ind 

^ ' State THals, ▼ol. IV. p. 390, 

^ right. 
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* right. Nayi any learned man that, is 

* prcfcnt may inform the court, for the 

I « benefit of the prifoner, of any thing that 

*may make the proceedings erroneous. 

1 'And herein tfiere is no diverfrty betweea 

' *the peer atid another fubjed. And to 

* the end that the trial may be more in- 
« different, feeing that the fafety of the 
•prifoner confifteth in the diffcrency o^ 

« the court, the judges ought not to deli- 
ver their opinions before-hand, of any 

* criminal cafe that may come before them 
^ « judicially 'V But, in libel caufes, it has. 

been no uncommon thing to fee the 
judges ading as counfel againft the per. 
fons under trial : which (hews the ex- 
treme danger and impropriety of leavmg 
the innocence, or criminality, of fuch pub. 
* ' lications as arfe termedlibels, wholly to the 
determination of the court. 

3. Inftituvs. Part III. p- .«9- e«i5t- '660' 
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To fupofe^ from motives of delicacy, 
that the judges will always be impartial, 
and that they will never be under any 
undue influence, in caufes between the 
crovvn and the fubjed, would be extremely 
weak and abfurd j and, indeed, no man 
can be of that opinion, who has ever read 

the State Trialsy or who has been a fre-: 

* •«■'#■ 

cjuent attendant in the courts in crowr^ 
caufes. 

That there have been many inftances 
pf judges, who haVe given very erroneous 
judgments, and whofe condud has been 
extremely criminal, is a fad too notorious 
to be denied. Lord chief juftice Vaughan 
fays, ^ if any man thinks that a perfon 

* concerned in intcreft, by the judgment^ 

* adion, or authority exercifed upon his 
f perfon or fortunes by a judge, muft fub^ 
^mit in all, or any of thefe, to the im-* 
\ plied difcretion and unrerrfngnefs of his 

' ' 'judge, 
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* judge, without feeking fuch redrefs as 

* the law allows him, it is a perfuafioa 
^ againft common reafon, the received law, 
^ and ufage both of this kingdom, and al- 
^ moft all others. If a court, inferior or 
^ fuperior, hath given a falfe or erroneous 
^ judgment, is any thing more frequent 
^ than to reverfe fuch judgments by writs 

* of falfe judgment, of error, or appeals, 

* according to the courfe of the king- 
^ dom ? 

* If they have given corrupt and difho- 

* neft judgments, they have in all ages 

* been complained of to the king in the 
^Star-chamber, or^tothe parliament. An- 

* drev^ Home, in his Mirror of Jufticcs, 

* mentions many judges punifhed by king 
^ Alfred, before the conqueft, for corrupt 
^ judgments, and their particular names 

* and offences, which could not be had 
^ but from the records of thofe times. Our 
f (lories mention many puniihed in tlie 
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* reign of. Edward the Firft : our paflia- 
^ ment rolls of Edward the Third's titnc,^ 

* of Richard the Second's time, for the 
^ pernicious refolutions given at Notting- 

* ham caftle, afford examples of this kind* 

* In latter times, the parliament journals 
'of 18 and 21 Jac. the judgment of the 
^ fhip-money, in the time of Charles the 

* Firft, queftioned, and the particular 

* judges impeached ^^* 

That the condud of the judges, even 
in their colledive capacity, may fometimes 
. be as cenfurable and corrupt as that of any 
other clafs of men, the deci.fion of the 
judges in the cafe of fhip-money, affords, 
indeed, a very memorable inftance. Lord 
Clarendon himfelf, though both a lawyer 
and a royalift, cxprefTes great indignation 
at the iniquitous condud of the judges at 
that period, and fpeaks of their decifion as 



Vaughan'^ Reports,- p, 1 39. 

having 
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having been produdivcof the raoft perni- 
cious confequences. He remarks, that the 
payment of fhip-money was more firmly 
oppofed, after the judges had declared it to 
be legal, than it had been before. * That 
^ preffure,' fays he, * was borne ^ith much 

* more chearfulneis before the judgment 
^ for the king, than ever it was after 5 
^ men before pleafing themfelvcs with do- 

* ing fomething for the king^s forvice, as a 

* teftimony of their afFeftion, which they 

* were not bound to do ; many really be- 

* lieving the neceffity, and therefore think- 
^ ing the burthen reafon^ble ; others bb- 
^ ferving that the advantage to the king 

* was of importance, when the damage to 
^ them was not conliderable 5 and all 

* affuring fhemfelycs, that when they 

* fhould be weary, or unwilling to con- 

* tinue the paym^ent, they might refort to 
^ the law for reh'ef, and find it. But when 

* they heard this demanded in a court of 

^ law^ 
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* law, as a right, and found it, by fworti 

* judges of the law, adjudged fo, upon fuch 

* grounds and rcafons as every ftander-by 

* was able to fwear was not law, and fo 

* had loft the pleafurc and delight of being 

* Hind and dutiful to the kingj and, in- 

* ftead of giving, were required to pay, 

* and by a logic that left no man any thing 

* which he might call his own, they no 

* more looked upon it as the cafe of one 

* man, but the cafe of the kingdom, not as 

* an impofition laid upon them by the 

* king, but by the judges ; which they 

* thought themfelves bound in confcience 

* td the public juftice not to fubmit to/-^— 
^ And here the damage and mifchief can- 

* not be exprefled, that the crown and 

* ftate fuftained by the deferved reproach 

* and infamy that attended the judges, by 

* being made ufe of in this and like ads of 

* power: there being no poffibility to pre- 
^ (cTyt the dignity, reverence, and eftima- 

* tion 
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Mion of the laws themfelves, but by 
^ the integrity and innocency of the 
* judges '*/ 

In no cafes have the judges behaved 
with more fhameful partiality, than in trials 
for libels, and in trials for high treafon. In 
many' inftauces, in fuch cafes, their condud 
has been fo notorioufly indefenfible, that 
the State Trials have been pleafantly : term- 
ed, " a libel upon the judges/' Indeed, 
the unfavourable ftatement of their conduct, 
in that colledion, is fo much the more li- 
bellous, as it is unqueftionably true. Hence, 
however, fufficient evidence may be ad- 
duced of the extreme folly and abfurdity, 
which would be manifefted by the people 
of this country, if they were to fuffer juries 
to be deprived of any part of their ancient 
power and authority in fuch cafes. Thefe 
are the cafes, in-which judges are the moft 

^* Hid. Vol. 1. Part I. p. 69, 70- Edit. 8vo. 1707. 

likely 
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likely to be under an undue influence on 
the part of the crown j and thefe, therefore, - 
are the cafes, in which the fubje£l has 
the moft occafion for the protedion of a 

j^'^y- . . . , 

Nothing can be more infamous, nor 
mojce inconiifterit with a free conftitution, 
than the dodrines which have been main- 
taiiied by Tome of the judges concerning li- 
bels. Mr. |ufticc Allybone, in the cafe of 
the feven bifliops, laid down the following 
dodrine refpeding libels. ^ I think, in the 
^ ifirft place, that no man can take upon 

* him to write againft the a&udl exerci/t ^of 

* the government, unlefs he have leave from 

* the government^ but he makes a libel, be 
^ what he writes true or fal(c ; for if once we 
< come to impeach the government by way 
^ of argument, 'tis the argument that make* 

* the government or nor the government j 
^ fb that I lay down that in the firft place, 

* that the government ought not to be im- 

« peached 
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* peached by argument, nor the exercife of 
^ the government (hakcn by argument -, be- 

* caufe I can manage a propofition in itfelf 
^ doubtful, with a better pen than another 
^ man : This, fays I, is a libeK Then I lay 

* down this for my next pofition. That no 

* private man can take upon him' to write 
' concerning the government at all ; for 

* what has any private man to do with the 

* government, if his intereft be not ftirred 

* or fhaken ? It is the bufmefs of the go- 

* vernment to manage matters relating to 

* the government; it is the bufinefs of fub- 

* jeds to mind only their own properties 

* and interefts. If my intereft is not (haken, 
^ what have I to do with matters of govern- 
^ ment ? They arc not within my fphere, 

* If the government does not come to fhakc 
^ my particular intereft, the law is open for 
^ me, and I may redrefs myfelf by law : 

* and wKen I intrude myfelf into other 

* men's bufinefs, that does not concern my 
^ particular intereft, I am a libeller. Thefc 

* I have 
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I 

* I have laid down for plain propofitions j 

* now let us confider farther, whether if I 

* will take upon me to contradict the go- 

* vernment, any fufpicious pretence that, I 

* ftiall put upon it fhall drcfs it up into 

* another form, and give it a better deno- 

* mination j and truly I think it is the 
^ worfe, becaufe it comes in a better drefs ; 

* for. by that rule, every man that can put 

* on a good vizard, may be as mifchievous 

* as he will to the government at the bot- 

* torn : fo that whether it be in the form of 
^ a fupplication, or an addrefs, or a peti- 
^ tion, if it be what it ought not to be, let 

* us call it by its true name, and give it its 

* right denomination, it. is a libel"/ 

On the trial of Henry Carr at Guildhall, 
for a libel, before lord-chief-jufticc Scroggs, 
in 1680, Sir George Jefferies, then recorder 
of London, in his fpeech, as counfel for 
the. crown, faid, * All the judges of Eng- 

^5 State Trials^ ToK IV. p 39!. 

*land; 
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* land having been met together, to know 

* whether any perfori whatfoever may cx- 

* pofe to the public knowledge any manner 
^ of intelligence, or any matter whatfoever 

* that concerns the piiblic : They give it in 

* as their refolution, that no perfon what- 

* foever could cxpofe to the public know- 

* ledge any thing that concerned the affairs 

* of the public, without licence from the 

* king, bi from fuch perfons as he thought 
« fit to fentruft with that a^ir^^' And he 
afterwards faid, uncontradidled by the court, 
Vlt is the ojjinidn of all the judges of Eng- 

* landj that it is the law of the land, that 

* no perfon (hould offer to cxpofe to pub- 

* lie knowledge any thing that coiicerns the 

* government, withotit the king's Jmme- 

* diate licence '^/ The chief jufticc Scroggs, 
in fumming up the evidence to the jury< 
on the fame trial, expreffed himfelf in the 
following terms : ^ I muft recite what Mn 



3* State Trials, YoL lit p. 58. 
^7 Ibid. 

P . ^ Rdcordet 
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< Recorder told you at firft, wliat all thcf 
^ judges of England have declared under 
^ their hands. The words I remember are 
* thefe':" When by the king's command we 
^^ \yerc to give in our opinion what was to 
" be done in point of the regulation of the 
" prefs; we did all fubfcribe, that to print 
" or publifh any news-books or pamphlets 
^' of news whatfoever, is illegal -, that it is a 
" manifeft intent to the breach of the peace, 
" and they may be proceeded iagainftby law* 
"for an illegal thing^ 



,38 Jr 



In the trial of the feven bifliojps. Sir Wil- 
liam Williams, the folicitor-general, faid to 
the jury, ^ If any perfon, in any paper, 
^ have flandered the government, you are 
^ not to examine who is in the right, and 
* w^ho is in the wrong, whether what they 
^ faid to be done by the government be legal 
^ or no ; but whether the party have done 



^» State Trials, vol. III. p. 64. 

' *fuch 



^. 
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* fuch an a6i39/ It is a circumftanoc iwt 
unworthy of notice, that this learned law- 
yer had himfelf acquired his knowledge irt 
the law of libels at no inconfiderable ex- 
pence; He bad been fined io,oool. by the 
court of King's Bench, . in the firft year of 
the reign of king James the Second, for 
publifhing a libel called " Dangerfield's^ 
H Narrative/' He paid 8000I. of it, wllere- 
upon fatisfadion was acknowledged upon 
record^ fie was fpcaker of the houfe of 
commons when he publiflied the libel, and 
puliftied it by order of the houfe^^ 

It is obfervcd by an acute writer, who 
has been repeatedly quoted, that ' the whole 
^ dodrine of libels, and the criminal mode 
^ of profceuting them by information, grew 

* with that accurfed court the Star-chamber- . 

* All the learning intruded upoxl us de libel- 



3 ^ State Trials, vd. IV. p; 386; 

40 Ibid. vol. X. Appeadijc, p. 34- " 
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t 68 ] 

* Us famojts was borrowed at once, or rather 

* trahflated, from that flavifh in^pcrial law, 

* ufually denominated the civil law. You 

* find nothing of it in our books before 

* the time of queen Elizabeth and fir Ed- 

* ward Coke**/ 

^.The matter of libel^ independent of 

* the ftatut^s de fcandalis magnatumy was 

* fcarcely heard of in this ifland, until the 
*time of Cpkej and the fliort cafe of 

* Lamby by him reported, fiates the law as 
^ refolved upon this head, in the reign of a 
^ Stuart, by the fevereft of all courts, the 

* Star-chamber, the fountain of this fort of 

* profecution. And yet this dreadful court, 
^ upon folemn argtimeiit, rules, ^^ that 
•• every one who fball be convided, either 
^^ ought to be a contriver of the libel, of 
^^ a procurer of the contriving of it, or ai 



-♦^ Letter concerning Libel?, Warrants, the Seizure of 
Papers^ ftp. 8vo. 1765. p/ao- 

"taalicious 
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^^ malicious publiflier of it, knowing it ta 
«b<ialibel*V' 

^ ^H£ notion ot purfuing a libeller in a 
^ criminal way at all^ is alien froth the na« 
^ ture of a free conflitution. Our ancient 

* common law knew of nonfc but a civil re^ 
^ mcdy, by fpecial adion oh the cafe for 

* damages incurred, to be afleflcd by a jury 
^ of hisfellowst There was no fuch thing 

^ as a public libel known to the laW. It 
^ was in order to gratify fome of the great 
^ men, in the weak reign of Richard the 

* Second, that fome ads of parliament 
^ Were paffed to give adions for falfe tales, 
^ iicvvs, and flahdtSf of peers, of certain 

* great officers of ftate, which are how 

* termed difcahdalis rhagnatunf^* 

On -& maxim concerning libels, of which 
we have lately fo frequently heard, natnely^^ 

^* Another Letter to Mr. Almon, in matter of Libc!, 

that 
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that It is of no confequence whether a libe| 
be true or falfe, is fo little confonant to 
cpmmon fenfe, that one is ternpted to ip- 
auirc, bow this maxim came to be a part 
qf the law of England ? and upon inquiry 
it appears, that this admirable maxim de- 
rived its origin from a pourt truly worthy, 
of it. In Viner's Abridgment^ we find k 
Hated, that ^ the court held, that a libeller 
^ was punifhable, though the matter of the 
* libel is true"^"^/ But when we examine 
into the, authority for this, and the court 
by which it was decreedj^ we are referred, as 
to the earliefl authority, to Want's cafe i|i 
the court; of Star-chamber. Thus it ap- 
pears, that this maxim originated iij the. 
infamous court of Star-cbambei;, and being 
retailed from one law reporter or compiler 
to another^ we at;e at length gravely and 
confidently informed, that this is a part of 
the law of England. , 

-^^ Vol. XV. p 58/ 

The 
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The fad is, that there is very little law 
upon the fubjcd of libels to be found in the 
books, and what there is appears to be, for 
the moft part, of no lejgitimate origin. In 
Viner's *' General Abridgment of Law and 
^ Equity," in twenty-three volumes, folio, 
there are not more than feven pages on 
the law of libels j and a great part of the 
cafes referred to are cafes in the Star-cham- 
ber. There being, therefore; fuch a fcarcity 
of real law upon the fubjed, the Star- 
chamber code was received by fomc of the 
j udges, as no other happened to be fabri- 
cated. Accordingly the prefent fyftem of 
libel law, is manifeflly little more than a ' 
collection of maxims retailed from the 
court of Star-chamber, and having no other 
legal fandlion than the occafional adoption 
of fome of the judges. In Ihort, almoft , 
the whole of what is now called the law of 
libels, is the, mere fabrication of the pro- 
feffors and officers of the law, and was ne- 
Vef ratified by the parliament, or the peo- 
ple 
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ple<^ Ejidand, nor any part pf the ancfent 

conxmon law of thp land. 

< '■'-.-•■'■ 

Modern precedents, and the mere opi- 
nions of judges, ought not to be implicitly 
received as law, when they tend to the di- 
aninution of the liberty of the fubjed, and 
relate to poinjts which may be contefted be- 
tween the fubjed and the cpwn. Matters 
in which the interefts of general liberty 
are concerned, are of too facred and im- 
portant a natiire, to be entirely fubmit:ted 
to the determination of . magiftrates ap- 
pointed by the crown. In affairs relative 
to privatq property, in which the judges 
miay be prefumed wholly difinterefted, there 
is lefs danger in permitting them to make 
the lawj though, perhaps, upon inquiry 
it will be found, that it is to this fpecies of 
law that we are much indebted for that va- 
riablenefs, and that uncertainty in the law 
which is fo profitable to its praaitioners, 
and fo pi-ejudicial to the people at large. 

• The 
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The do£lrines Goncerning libels, which 
arc to be found in (omc of otir law-books, 
arc fo deftitutc of any legitimate origin, fo 
evidently, fprung from the court of Star- 
chamber, and fo inconfiflent with every 
principle of a free conflitution, that they 
deferve much more to be fcouted, than 
fome of thofe black letter cafes, which have 
been treated with fuch extreme contempt 
by the prefent chief juftice of the King^s 
Bench. Lord Mansfield long ago decided 
for common fenfe againfi Dyer^ and it 
would be well if juties would acquire fo 
much fpirit and acutenefs^ as to decide, in 
trials for libels, for common fenfe, and 
common juftice, even againft Hawkitis, or 
any other folemn reporter or compiler of 
Star-<:hamber law. 

Of the dodrines concerning libels, which, 
are to be found in fome of our law com- 
pilations, it may not be improper here to 
give a few fpecjlmens. Qf the nature of 

a libel 
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\ libel the following definition- has been 

given : * A //&/, cdlltd famofus libellus^ feu 

^ infamatoriafcripturay is taken for a fcan- 

* daloiis writing, or ad' done, tending to 

* the defamation of another^ And this 
^ may be, and fometimes is, againft a pub- 

* lie, ^xid fometimes, againft a private per- 

* fon ; fometimes againft the living, fome- 

* times againft the dead ^^' 

Hawkins fays, ^ It fcemeth, that a libels 
^ in a ftrid fenfe, is taken for a malicious 

* defamation, expreffed either in printing 
^ or writing, and tending either to blacken 
^ the memory of one v/ho is dead, or the 
' reputation of one who is alive, and to ex- 

* pofe him to public hatred, contempt, or 
' ridicule ^^/ 

* Such fcandal as is exprefled in a fcofF- 
^ ing and ironical manner, makes a writ- 

^ ' Sheppard's Adtion upon the Cafe Tor Slander, edit. 
1662. p. 115. 
f^ Pleas of the Crown, Book I. p. 193, 
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* ing as properly a libel, as that which hi 

' exprefled in dircd terms/ * Nor can 

^ there be any doubt, but that a writing 
^ which defames private perfons only, is as 
^ much a libel as that which defames per- 
^ fons intrufted with a public capacity, in- 
^ afmuch as it manifeftly tends to create ill 
^ blood, and to caufe a difturbancc of the 
^ public peace. However, it is certain, 
^ that it is a very high aggravation of a li- 

* bel that it tends to fcandalize the govern- 
^ ment, by reHeding on thofe who are en- 
^ trufted with the adminiftration of public 

* affairs, which doth not only endanger the 

* public^ peace, as all other libels do, by 

* ftirrii3g up the parties immediately con- 
^ cerned in it to adls of revenge, but alfo 

, * has a dired tendency to breed in the peo-r 

* pie a diflike of their governors, and in- 
t clinc them to fadion and fedition ^\' 

^' Picas of the Crown, Book I. p. 194. 

'■'■■■■ y 

* The 



c 
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Th£ taking of a copy of a libel is a libel, 
^ becaufe k comprehends all that is necef- 

* fary to the making of a libel ; it has the 
^ fame fcandalons matter in it, and the fame 
^' mifchievous confequences attending it at 
^ firft.' For it is by this means perpetuated, 

* and it may come into the hands of other 
^ men, and be publifhed after the death of 
^ the copier ^ and if'men might take copies 

* with impunity, by the fame reafon print-t 

* ing of thcnj would be no offence j and 

* then farewell to all government ^^' * He 

* who difperfcs^ libels, though he does not 

* know the effed of them, nor ever he^d, 

* them read, is puniftiable ^'/ 



Sir Edward Coke maintained, in the cafe 
€)f Edward againft Woottdn, that * a pei*- 
^ fon ItbeUing him/elf is puniftiable by the 

'•• Viner's General Abridgment of La\f and Equity, 
Tpl. XV.p.87. 
f> Ibid. 

^ civil 
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* civil law i and it fccmed to him, that he 
^ fhould be fo in the Star-chamber ^""J 

^ If one finds, a libel againft a private 
^ man, he may either burn it, or deliver it 

* to a magiftrate immediately ; but if it 

* concerns a magiftrate, or other public pcr- 

* fon, he ought immediately to deliver it to 
^ a magiftrate, that the author may be 
•^ found out ^'/ 

^ Hawkins fays, ^ That it is far from be-. 

* ing a juftification of a libel, thatahe con- 

* tents thereof are true, or that the per fon 

* \jpon whom it is made has a bad reputa- 

* tion, fince the greater appearance of truth 

* there is in any malicious invedive, fo 

* much the more provoking it is ^*/ 

Sheppard fays, ^ The ofifence, if it be. 

* againft a publiCL perfon, a magiftrate, a 

** Viper's General Abridgment of Law and Equity, 
vol. XV. p. 87. . 

5« Ibid. p. 88. 
** Plcaiof the Crawn, p. 194. 

V ^ / * l#rd. 



\ 
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* lordj or eminent man, is greater, and tlie 

* punifliment will be greater, than whers 
^ it is againft a private perfon, or meaner 



*man"' 



Coke informs us, in his Reports^ that it 
was obferved, in a cafe which he recites^ 

* that Job, who was the mirror of patience, 

* became quodammodo impatient when libels 

* were made of him ; and therefore it ap^ 

* pears of what force they are to provoke 

* impatience and contention ^*/ ' 

In order, however, to give us fomc 
confolation with refped to the dodrine of 
libels, ferjeant Hawkins informs us, that 
' it hath been refolved, that he who barely 

* reads a libel in the prefence of another, 
^ without knowing it before to be a libel, 

* or who hearing a libel read by another, 
/laughs at it, or who barely fays. That ^ 

*' Adlion upon the Cafe; p. 117. 

»* Vol. III. p. iz6. Wilfon's edit. 8vo. 1^77. 

*fuch 



[ 79 1 

* fuch a libel is made upon fuch a pcrfon 

* whether he fpeaks it with or without 
^ malice, (hall not, in refpcd of any fuch. 
^ ad, be adjudgcid the publiftier of it" 



. 55 » 



We alfo learn from Mr. ferjeant Salkcld, 
that though we n^ay not fpeak truth of a 
minifter of ftate, or arraign the proceed- 
ings of any adminiftration, however juftly, 
yet we may abufe all mankind colledtively, 
or the divines, or lawyers, as bodies, 

^f, though - not individually, without being . 

guilty of a libel. ^ Where a writing 
* inveighs againft mankind in general, 
^ or againft a particular order of men • 
^ as for inftance, men of the gown, this 
^ is no libel, but it muft defcend to par- 

i ^ ticulars and individuals to make it a 

MiberV 

**. Pleas of the Crown, p. 196. . 
** Salkeld's Reports, vol. III. p. 224. 

Fbw 



I 
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Few things are more extraordinary in 
the hiftory of this country, than that fuch 
dodrines fliould ever have been allowed to 
prevail in it as law, even for an hour, aS 
thofe which are to be found in fome of our 
law compilations under the denominatioil 
of the law of libels. But in juftification of 
the honour of our ^neeftors, it fbould be 
obferved, that this is a fpceies of law never 
framed by the parliament of !ElngIand, nor* 
ever formally aflented to or ratified by the . 
people. Thefe legal innovations were not, 
indeed, fufiiciently attended to at their in- 
trodudion ; and the people wei-e much 
bewildered by thofe technical phrafes, and 
that legal jargon, in which this fubjed ha* 
been fo ftudioufly enveloped. 

It was in the year 1641, that the court 
of Star-chamber was abolifhed by a6l of ^ 
parliament 5 and in thead for its abolition 
it was ftated, that/ the proceedings, ceil- 
* fares, and decrees of that coilrt, had by 

^ experience 
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^ experience been fauxxd to be ^n iatojerable 
^ burden to the fufaf e^s^ and the means to 
^ introduce an arbitrary powca: and govern- 

I ^ jfieaU' When this court wa^ aholifhed^ 

^ ite dodrines (hould have been abolifhed 

with it* At Icaft, no dccifions of that court 
(hould ever afterwards have been urged in 
this country as authorities^ But though the 
Star^cbiacnber^ from its defpotic uaturo and 
tendency, was aholiihcd by exprefs flatute 5. 
yet it^ dodrines were fo pleafing to crown 

^ lawy^rs^. and prerogaitive judges^ that they 

afterwads occafionally ventured to broach^ 
them in the courts^ and they alfo found 
their way into fome law compilattons. In 
this irregular and furreptitious manner did 
thefe contemptibly dogmas obtain the name 
of law i and the fupinenefs and inattentioa 

* of the people, and their ignorance ofthc^ 

. various modes of legal artifice and chicane-^, 

ry, prevented them from being fufRciently 

aware* of the injury and the infult that were 

offered them. 

a T^ft 
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The pofitions concerning libels, which 
are laid down in Coke's Reports ^^, are evi- 
dently thofe dodrines which were main- 
tained upon this fubje£l in the court of 
Star-chamber, and arc much the fame with 
thofe that arc to be found in Viner and in 
Hawkixis. It is, indeed, certain, that not- 
withftanding the very refplendent profef- 
fional merit of Coke, yet, as a crown law- 
yer, he fometimes aded in a manner that 
will ever reflect difhonour on his memo- 
ry. This was particiilarly the cafe when 
he appeared as attorney-general againii Sir 
Walter Raleigh, whom he treftted with 
great infolencc, injuftice, and brutality. It 
was after he was difgraccd at court, that 
he chiefly diftinguiflied himfelf as a confti- 
tutional lawyer, and a friend to the liberties 
of his country. He was then pri^cipally 
concerned in framing the famous Petition 
of Right, and in other fpirited exertions iq 

fy Vol. lllfol. 115, 125, &c. Wilibn's edit. 8vo. 

fupport 



s 
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Hipport of the cdnftitution. It is, ixideedi 
fometimesa confiderable benefit to the pvh^ -: 
lie, when great lawyers are ill ufcd by 
kings, or minifiers of Aate. In fuch ca^ 
they are led to employ thofe abilities, and • 
that knowledge, in fupportof the liberty of 
the fubjed, which might othcrwife be em* > 
ployed to its extreme injury. 

It is an incontrovertible £z&, that in^ 
confequence of the dodlrines concerning K* 
bels, which have been propagated by pre- 
rogative judges, and crown lawyers, and 
the power which judges have aflumed in 
fuch cafes, and to which juries have too 
implicitly fubmitted, men have been found 
guilty, and received very fevere fentences, 
for writings, or publications in which there 
was not the leaft degree of criminality. 
Of this fir Samuel Be^nardiston, Mr. 
Richard Baxter, Benjamin Keach, 
i^nd Henry Carr, all whofe caibs are re* 
Q Z corde4 



polled -iii|2bc,StateTriab, are ftriki«g m- 

ItvtMin 1683, tfcat fir Samuel 0er- 
NAftDiWoH vfM tried before fir Grorge 
Jefferiee, for the publication pf federal fcan- 
dafeni and mallek>iii^ libels. Theft pre- 
tended libels were nothing but ppivate^ let- 
ters, written in confidence to his friends, 
apd cpntaiaing the xxcws which then hap- 
pened to be ill circul^tipn, ap4 fome re- 
marl^s on the ftatp of ppbliq affair? at that 
period* As he was knpwn to be a friend to 
the liberties of his country, his Iptters were 
intercepted at the poft-ofRco ^ ^nd their be- 
ing fent thither was ponfider^d ^s> publica- 
tion. ^ Pn this charge he was found guiky 
by the jury, and fiped ten thoufand pounds-. 

In the year 1685, Mr, Richabld Bax- 
ter, a man of c^iftijdguifhed piety aodd vir- 
tucy and who, froinmotiye& of eoafcience, 

had 
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had refilled a bifliopric, was tried before the 
fame judge for the publication of his " Pa- 
" raphrafc on the New Teftament," which 
Was llyled a fcandalous aiid feditibus libel 
againft the government. Several paffages 
w^ere felefled, which were ftated to contain 
refledidns on the prelates of the church of 
England, and he was therefore charged with 
having been guilty of fcdition. The fa£l 
wa^, that he had really written wnth fo 
much moderation concerning thfe bilhops^ 
^^ that he incurred forae cenfure, froim warm 

men among the Diffenters, on that account. 
This refpedable man was, however, treated 
by the chief-juftice with the utmoft bruta- 
lity of reproach ; and the jury were meaii 
and fertile enough to fihd hini guilty : upon 
which he was feritenced to pay a fine of 
five hundred potmds, to be imprifoned till 
he had paid it, and to give fureties for hi^ 
good behaviour for fevcn years ^®. As he 

*• State Trials^ vol. X. Appciidix, p. 40. 

Cj3 was 
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was unable to pay the fine, he remained 
'more than a year and half in the King's 
Bench prifon; but hJs fine was afterwards 
remitted, and he wasfet at liberty. 

In 1664, Mr. Benjamin Keach was 
tried at the aflizes at Aylefbury, before 
lord-chief-juftice Hyde, for writing a little 
book called " the Child's Inftrudpr," in 
which he had oppofed the dodlrine pf infant 
baptifm, and maintained that laymen might, 
preach the gofpeL Thefe were the moft 
dangerous doctrines contained in his book ; 
but the chief-juftice mentioned it as an 
aggravating circumftance, that Keach had 
fpokenofinfant-baptifminhis performance 
in fuch a manner, as implied that the child 
of a Turk or a Heathen was " equal with the 
c^ child of a Chriftian '^r His lordfhip ac 
cordingly pronounced it to be a libel, and 
bullied the jury tjU they brought in a ver- 

*9 State Trials, to!. II. p. 548. 

dia 



t 87 r 

did of guilty^ which they appear to have 
done very unwillingly. However, on this 
contemptible charge, Mr. Kcach was fined, 
and twice pilloried. 

HsnryCarr was tried in the court of 
King's Bench, at Guildhall, in 1680, for a 
libel, entitled, " The Weekly Packet of ad- 
*' vices from Rome/' The libellous paf- 
fage dated in the information, and upon 
which he was convided, contained only a 
\ kind of allegorical rcprefentation of the 

powerful effcds of money, and of its tend- 
ency to ** make juftice deaf as well as 
"blind," but without any application to 
any particular pcrfon or perfons**. The 
jury, however, found Carr guilty j and the 
judge, Sir William Scroggs, affured them, 
that in fo doing they had aded like honeA 
men*'- 



•*^ Vid. State Trials, vol Hi p. 60. 
•* Id. ibid. , 
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It may, perhaps, be ialleg^, that thefc 
iiiftances of opprcffion were before the Re- 
volution j but if the fame dodrines are 
maintained now, that were maintained by ' 
the proftituted crown lawyers of thofe 
times, it is rieceflary to point qut whither 
they WQiald lead, and wliat is their tend^ 
ciicy. AndthefaQis, that the dodrines 
oohoeming libels, which arc now propa- 
gated, are the (ame that were maintained 
before the Revolution- There^ has been no^ 
nertr law upon the fubjed^ and it is only 
the fpirit of the timcs^ and in oonfequencc 
a more moderate exercife of the powers 
af government, that has occafioned that 
freedom of the prefs which has adgally 
appeared in this country. The fame doc- 
trine that the epithets /a//ey zx\^f caudal^ 
ous^ and malicimsy zxAfeditiouSy rn indid- 
ments or informations for libels, are mere 
words of courfe, or inferences of law, and 
not at all to be attended to by the jury, 
which was afferted by JefFeries and Scroggs, 

by 
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by the worft judges, and moft proftituted 
lawyers, dijring the reignS of the Stuarts, 
has been repeatedly aflerted even in the 
prefent reign. None of the Star-chamber 
dodrines concerning libels have ever been 
formally difa vowed; they are ftill brought 
forward whenever it is thought proper or 
expedient ; the attorney-general may ftill 
profecute whom he pleafes, and when he 
pleafesj and the judges of the court of 
King's Bench ftill poifefs the power of <Jifl 
cretionary punifhment. If profecutions are 
lefs frequent, and if fentences are lefs fe- 
vere, this arifes merely from the fpirit of 
the times, and hot from any change in 
what is called the law upon the fubjed- 
And they who fuppofe, that there have 
been no inftances of oppreffion and injuf- 
tice, in profecutions for libels, fincc the 
Revolution, muft be little read in the hif- 
tory of fuch profecutions. 



It 
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It IS a matter well worthy the ferious 
confidcration of the people of this country, 
whether they will continue to have doc- 
trines obtruded upon them as law, or whe- 
ther th^y will receive them as fuch, which 
arc repugnant to every principle of free- 
dom, which appear to have been coined in 
the Star-<:hamber, or introduced into it 
from the imperial code, which were never 
authorized by the legiflature, and which 
liave no legal fandion but the occaiional 
adoption of fome of the judges* 

In truth, moft of the dodrines concern- 
ing libels, which are to be found in Vincr 
and in Hawkins, are entitled to no other 
receptidn from the people of England, but 
that of the mod indignant contempt. They 
are totally inconfiftent with every principle 
of a free conftitution, they never formed 
any authentic part of the legal code of this 
country, they were never ratified by parlia- 
ment. 
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tntnty they were never authorized by otir 
anccflors. 

If* thefc dodrines are fuffered to pre- 
vail, we (hall not be permitted in this free 
country to fpcak truth, either of the dead, 
or of the living. No hiftory can be writ- 
ten i for no true hiftory of any country haj 
ever appeared, in which the dead were not 
libelled ; that is, in which fome evil was 
not fpoken of them. No man can pub- 
lifh any animadverfions on the meafures of 
government, however iniquitous, but he 
publifhes a libeK The conduct of no mi- 
nifter, however wicked, can be arraigned 
by any publications from the prefs. If the 
fads which are ftated be unqueftionably 
true, the greater is the criminality of tbc 
publication. At leaft, the truth of the fadg 
can never be alleged in juftification^ of 
v^hat is publifhed. But thefedodrines are 
no part of the ancient common law of 
England, nor have they ever been rati- 
fied 



fled by the legiflature. It is a fpecies of 
law repugnant to the principles of a free 
conftitution ; it is law only maJe bj the 
Judges ; and', which the people fhould firmly 
and unanimoufly oppofe. In inany in- 
fiances the judges^ un^er the pretence of 
declaring what the common , law is, have 
adually made the law. This has been 
particularly the cafe with refped to moft of 
the dodrines which have been advanced 
Concerning libels ; and the law which has 
been made by them upon this fubjedl has 
been highly injurious to the rights of the 
people, and totally inconfiftent with na- 
tional freedom. Thfefe dodrihes were not, 
indeed, invented by the judges ^ they were 
derived from the court of Star-chamber ; 
but it is the adoption of them by fome of 
the judges, which has alone given to thefe 
dodrines the venerable denomination of 
the law of England. To their authority 
too implicit an acquiescence has been given. 
The judges are very high and refped- 

ablc 
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aUe maglitrates, appointed to ^flift ia 
the adminii^atioQ pf the Uw$ ^ but it wasf 
never interidieij l>y the conilitutipa tjiat they - 
(faQul4 be legislators. The latter oharafiter 
has, however, been too ii>u^h afTumedby 
them ^ and to this aiTumed power a fubmif*- 
iion has been paid, to which it undoubtedly 
never batd a 9pni^ituti9n^l ijl^iin. - 

If the Star-chamber doQrincs concern^ 
ing libels be the law pf England, they are. 
an extreme .di%raf e |o this ccwintry, and 
ought to be imtfiediately aboliihed by ex-T^ 
prefe flatute. Put they never reeeiyed the 
fandlioa of the legiflaturp, they ar^ adverfe.. 
to every principle of our free conftrtution, ^ 
and can derive no authority from the in- 
famous pourt to which they owe their 
origin. Nor ought any maxims to be re- 
ceived as Uw in this country, which have 
not a better fource, and which are not 
more congenial to the general fpirit of our 

CQpftitutio.n. 

Many 
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Many hardfiiipsand opprcffions which 
have been fuficred, by thofe perfons who 
have undergone profccutions for libels, and 
Ibme of whom have been men of as much 
integrity as any this country has produced, 
have been the refult of the grofs partiality 
of the judges in crown caufes. It may alfo 
be obferved, that the fentcnces for libels 
in the court of Star-chamber were ex- 
tremely rigorous and cruel ; and after the 
iabolition of that court, the Star-chamber 
fentences, as well as the Star-chamber doc- 
trines, were too clofely copied by the courts 
of law. In the wdrft times, grofs injuftice 
has been committed by the judges in fuch 
cafes ; and thefe inftances arc urged zsprece* 
dents'^ y in better and more mcderate times. 

In 



* The precedent} of fentences, in trials for Hbels* na-*- 
turally bring to remembrance the remarks of Swift. * It 
^ IS a maxim/ fays he» * among thefe lawyers, that what- 

* ever hath beea done before, may legally be done again : 
^ and, therefore, they take ipecial Care to record all the 

• fiecifions formerly not^dc agaioft common juftice, and the 

* general 
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In the reign of qufcen Anne, the cele- 
brated Daniel Defoe, for writing a pamph- 
let, entitled, " The (horteft way with the 
" Diffcnters,*' was fentenced to Hand three 
times rn the pillory, to pay a fine of 200 
marks, and to find fecurity for his good 
behaviour for feven years, Salmon ob-r 
iferves, that > the defign of thisjbook wasto 

* inflnuate that, the parliament were abiout 

* to ertad fanguinary laws, to compel the 
^ Diflenters to conformity**.' It was an* 
ironical attack upon the high-chi^rch party. 

In 17 1 7, Mr. Rcdmayne, a printer, was 
tried and convifled for publilhing a libel, 
written by Mr. Howel, and entitled, « The 
" Cafe of Schifm in the Church of England 
" truly ftated.'' He was fentenced to pay 
a fine of five hundred pounds, to remain a 

* general rcaibn of mankind. Thcfe, u id«r the name q£ 

* precfdenfj, they produce as authorities to juftify the moft 

* iniquitous opinions, and the judges never fail of dire^- 

* ing accordingly ' f^cyage to the Houyhnhnmsy ch. v. 
^"^ Chronological Hiftorian, p. 257. 

prifon^r 
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prifoncr five years, and to find fureties for 
his good behaviour during life^^ . > 

, In very late times, the judgments pro-?, 
nounced againft libellers, or thofe who 
have been deemed to be fuch, have been, 
to fay the lead, fufficiently fevere : and 
they were fometimes more fevere in reality^ 
th^n in appearance. They were attended 
with great e^cpences, and the mode of pro- 
fecutioa has been peculiarly burthenfotae 
and oppreflive* It will hardly be thought, 
by any impartial man, that fentences for 
libels, even in the prefent reign, have been 
too much charaderizcd by gentlencfs and 
mildaqfs. In 1777, Mr. John Hor,ne, 
now Mr. HoRNE TooKE, was tried in the 
court of King's Bench, ^t Guildhall, for. 
two libels, on an information filed againft 
him by. the attorney-general. Thefc libels 
v?ere advertifements publifhed in thenews- 

Clxronological Hiftorian^ p. 37S' 

papers. 



'. 
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fiapers, in which it was ftatcd, that a fub- 
icription was entered .into by fome mem- 
bers of the " Conftitutional Society," for 
raifing one hundred pounds for the wi- 
dows, orphans,^ and aged parents of thofc 
iimericans who had been ^^ inhumanly 
" murdered by the king^s troops at Lexing- 
" ton." Mr. Home defended! himfelf with 
uncommon fpirit, acuienefs, and , ability. 
The jtiry, however, thought proper to 
bring him in guilty j and he was feh- 
tenced to pay a fine of 200 1. to be im- 
prifoned for twelve months, and, to find 
fureties for his good behaviour for three 
years, himfelf in 406 1. and two fureties in 
260 1. each*^. The advertifementshad been 
publifhed 'more than two years before Mr. 
Home was bxoughf to trial. Several print- 
ers had been before tried, and convid- 
cd, for the publication of the farne ad- 
vert ifcmients. 

^^ State Trials, vot XI. p. 294. Hargrave's cdltiCn- 

H Thb 
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The manifeft defign of the advcrtife- 
meiits pubUfhed by Mr. Home, was, to 
imprefs upoii men's mljids a convidion of 
the wickedriefs of that war, which we had 
then nnhappily commenced againft thp 
Americans. Of th^ . comph'cated iniquity 
and folly of that • war, it is probable that 
fe\y men now entertain a doubt : and if 
the nation, at its commencement, could 
have been excited, by publications from 
the prefs, to have put an immediate end to 
it, the con|equences to Greajt Britain vvould 
have been beneficial in a very high degree j 
it would nave prevented an immenfe ex- 
pence of blood and treafijrej and would 
have preferved the nation from many of 
thofe taxes, and other burdp.ns, which arc^ 
now foynd fo grievous and fo oppreHivp. 

In Mr. Home's defe|icp of himfelf, in 
which to obtain an acquittal feenied evi- 
dently not to be his chief objed, he very 
clearly and ably pointed out' to the jury 

the 






s 
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the/unconftitntional powers that werfc cx- 
crcifed by the attorney-general in filing 
informations ex officio for libels ; the hard- 
fhips that attendedthismodeof profecutioh; 
and the difadvantages that attended the de- 
fendant in fuch a caufe, from the mode 
that was adopted, iu London and Middle- 
fex, of forming fpecial juries, who are ge- 
nerally preferred to common juries, by the 
crown officers, for trying fuch caufes. As 
to the power affumed by the attorney-ge- 
neral, of filing informations for libels at 
his pleafure, it is certainly a power incon- 
fiflent with the principles of a free conftitu-^ 
tion : and it is reported to have been long 
, ago faid by fir Matthew Hale of this fpecied 
of information, that" if ever they came intd 
" 4jfp^te, they could not ftand, but muft 
" neceflTarily fall to the ground ^^.'* To 
prevent all future difputes^upon the fubjed, 

** Letter conccrnibg Libels, Warrants, the Seizure of 
Papers, &c. p. 7. 

Ha an 
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an aft for the abolition of thiiJ . powcjf, 
claimed by the attorney-general, would be 
in every refped ftf idly proper ; it would 
be a popular ad, and would do honour to 
a Britifh parliament j nor could fuch an ad 
be difcountenanced by any minifter, who 
was a "friend to the rights of the people, or 
who could have any juft claim to their 
confidence^ 

In the cafe of the King againfl Almon, 
. that bookfeller was profecuted by t)ie attor- 
ney-general, and convided of publifhing a 
libel, in a mifcellaneotis colledion, called! 
" The London Mufeum,'" though it was 
fold at his fhop by his fervant, without his" 
knowledge or approbation. Before judg- 
ment was given, feveral affidavits were a;d- 
mitted in the court of King's Bench, by 
which it was proved, that the libels were 
fent to his fhop without his knowledge: 
and that, when he was acquainted with their 

' being; 
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being in his houfe, he immediately ftopt 
the fale of them. Notwithftanding thefc 
favourable circumftances, he received fen- 
tence, in the court of King's Bench, to 
pay a fine of ten marks, and to be bound 
hinifelf in a recognizance of 400 1. for his 
good behaviour for two years, and to find 
twofureties in 200 1. each, under pain of im- 
prifonment^*^ . His expences alfo amounted 
to more than 200 h 

A^osG other privileges claimed by tho 
attorney-general, in trials for libels, one is, 
that of not only enforcing the charge 
againft the defendant at the opening of the 
caufe, but alfo of replying, after the perfgn 
accufed has made his defence. On the ^ 
trial of Mr. Home, this claim was oppofed , 
by that gentleman with great fpirit; but 
he was over-ruled, and the claim of tho ♦ 
attorney- general was admitted, and dc.- 

** Vide Second Poftfcript to the Letter to Mr. Almon, 

glared 
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played to, be law,. Whien. it has been aik^ 
ed,, how, thi& prajQice carae to be law,, no 
fatisfajdory anf^wer has been returned. Bu^ ' 
the £aiX. feeing- to be, that,, from the par-- 
tjality: with which judges have frequently 
adled in crown caufes, the perfons- holding 
the office of attorney-general have been for 
yexal tixpespermittpd' to. reply 5 thefe it^^ 
ilances are exalted into prpcqdents j and we 
are jat length informed, that the predict i§ 
law. But if it be law, it is furely not equal 
juftiqe. If the. profecutor be allowed to 
fpeak twice, the defendant pugJit to have 
the fame liberty. ' The contrary pra<3ice 
can only be a fervile com plfment to the , 
crown, to the prejudice of the fubjed, and 
in oppofition to the didates of reafon and 
of juftice. If the. attorney-geiieral is tq 
fpeak firft, and to fpeak laft, and if the 
judge, which is no very improbable thing 
fhould alfo have a ftrong difppfition to con- 
vid the defendant, and fhould adapt his 
fpeech to the jury accordingly, the unfor- 
tunate^ 



[ ro3 3 

tttnate libeller, or pretended libeller, woifld 
have very little chance of obtaining an ab- 
quittal. If he had not the good fortune to 
have a fpirited.and enlightened jnry, he 
might be condemned, arid fuiffer IleAvy pe- 
nalties, though his publication might not dfe* 
fervc the cenfure of his countrymen, but be 
entitled to their approbation and applaufe. 

The proceedings in trials for public li- 
bels, and the fentences which are pafled 
upon convidion, arc attended with various 
circumftances, that feem ftudioufly intends 
ed -to render fuch profecutions peculiarly 
grievous and oppreffive. Among other apr. 
pendages to the fentences ' upon libellers, 
one commonly is, obliging the perfon con- 
victed to give fecurity for his future good 
behaviour. The reafon of this feems not 
very apparent It has been obferved, that 
* fecurity for the peace is calculated as a 
^ guard from perfonal injury; arid articles 
^ of the peace can only be demanded from 

* ^ man 
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f a man, who by fome pofitivc ad has ^Ir 
f ready broken the peace, and therefore is 
f likely to do fo again ; or wh?rc any one 
^ will make pofitiye o9.th, that he appre^ 
^ hends Ijodily hurt, or Ithat he goes in 
* danger of hip life^^' But a perfon who 
has written ^ libel, or pretended libel, i? 
not on that account fuppofed to he a maij 
who would bruife, or maim, or knock 
down his neighbours. Security for ^he 
peace, therefore, feems no peceflary part of 
the punifhnient of a libeller. If he fhould 
write another libel, and be again convifted, 
he will of courfe be again puniftied, and 
there can be ho doubt but that the penalties 
will be amply fufficient- In truth, as there 
is no reafon for requiring fureties of the 
peace from a fuppofed libeller previoufly to 
his convidion, neither does there appear 
any juft ground for annexing fureties for 
the behaviour to the fentence of a libeller. 

*l Letter concerning Libels, p. 18. 

But 
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But it confiderably increafes the difficulties 
of the libeller, and efpecially if he be a man 
of a high ' and unconquerable fpirit : knd 
fuch men, rfthey engage in fupport of the 
^ rights of the people, are always objeds of 

great averfion to crown lawyers and prero- 
gative judges. 

Juries have been fometipies fo much. 
I puzzled by the .diredlions from the bench, 

I and the contrary pleadings of the counfel, 

1^ in trials for libels, that they have feveral 

[ times given irregular and incomplete ver- 

di<3s. Inftead of bringing in a general 
verdid of gui/ty, or not guilty^ they have 
brought in the party accufed guilty of the 
particular fa6l chargedy fpecifying the fad 
in their verdid. It is obfervcd by fir John 
Hawles, that " fuch a finding hath gene- 
" rally been refufed by the court, as be- 
" ing no verdid /' though, he adds, it 
had bf en received, *^ in a cafe that required 

^^ f^vour/^ 



" favour ^^" That is, not a cafe in which 

the party tried was to be favoured^ but in 

which the profecution was to be favoured j 

and in which it was thought a defirable < 

thing to obtain a yerdid oi guilty j at any 

rate, and in any manner. 

In the cafe of the King againft Williams, 
the jury, inftead of bringing in a general 
verdid of guilty y or not guilty ^ brought the 
defendant in guilty of printing the particu- 
lar paper with the publication of which he 
was charged. Their verdid was, ** Guilty 
" of printing and publiihing the North 
<« Briton, ISTo. 4$." The Writer of thefe 
Obfervatims was prefent in court during 
that trial ; and he remembers, that it then 
appeared evident to him, that the jury, by 
the manner of bringing in their verdid,^ ^^ 

meant to find the mere fads of prihting and 
publifhing, without determining whether 

•? f^nglilhoiaiCs Right, p. 19, 2©. 
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the paper was, or was not a* libel. It alfo > 
appeared, to Jiim, to be a vcrdid' that the 
jury ought pot to have given, and that the 
judge onght not to have taken. He did 
not, however, know, till he was informed 
by the publication of the " opinion of the 
" court of King's Bench, in the cafe of the 
" King againft Woodfall," that the clerk 
Jiad tak^n upon him to alter the verdi(5i. 
But we |iow know, from the nioft un- 
queftionable authority, that the clerk altered 
the verdid, and entered it up as a general 
verdid of guilty^^. But whatever irregu- 
larity there might be in the verdid,. or 
whatever injuft ice in the alteration of it by 
the clerk,* it is certain, that the bookfeller 
ftood in the pillory, and buffered other per 
nalties, in confequence of that verdid. The 
writer alfo well remembers,, that^. at the 
trial of Mr. Williams, he v^as much ftruck* 
at the ftrong refemblance which there was, 
both in point of fentiment and language, 

f^ Sir James Burrow's Reports, vol. V. p. 2668. 

between 
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between the charge (delivered oii that occa- 
fion, and fome parts of the charge de- 
livered in the cafe of Sir Samuel Ber- 
nardifton. . i 

The irregular verdid, in the cafe of the 
King againft Williams, was urged by the 
court, in the cafe of the King againft 
Wpodfall,as a juftification for taking a ver- 
di<fl of limilar irregularity in the latter cafe. 
This fhews the neceflity of guarding againft 
incroachments, and fuch dangerous innova- 
tions, as are likely to be prejudicial to the 
liberty of the fubjed j as fuch encroach- 
ments and innovations arc afterwards pro- 
duced as precedents. It Ihould, however, 
be obferved, that tfie fame judge tried both 
' fhefc caufcs; and the fame judge, on a 
motion for arreft of judgment in Wood- 
fall's cafe, delivered the opinion of the 
ppurt. 
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The opinion of the courf, in the cafe of 
• the King againft Woodfall, was' drawn up 
with great legal fubtilty. It had not the 
pei-fpicuity, which lord Camden has fome- 
times difplayed, on giving important de- 
cifions J nor was it intended for common 
readers, or for common auditors. It was 
calculated only for the initiated.- The dex- 
terity of it was, however, fufficiently mani- 
* feft to all thofc who were capable of un- 

derflanding it. It is well known, that the 
i dodrines concerning juries, which are con- 

' veyed in this opinion, have been publickly 

queftioned by lord Camden. 

No jury ought to find any man guilty 
of writing, printing, or publiftiing a libel, 
unlefs they are convinced it is a criminal 
* production. If the criminality be not, ap- 

parent to them, or if they are doubtful, 
they ought to^ acquit the defendant. In 
that cafe, the information or indi£hnent 
has not been proved to them ^ aiKi where the 

matter 



matter is doubtful^ in criminal pfofecutions, 
an acquittal is always moft confonant to the 
fpirit of the law o£ JEngland. In many 
cafes, when a jury bring in a verdid of iVb/ 
S^'/ty, the meaning is not, that they ate af- 
^ fured that the accufed party is innocent, but 
that his guilt has not been proved to them: 
and this is always fufficient ground for an 
acquittal. Nor Ihould incomplete verdids 
ever be given in fuch cafes ^ or any judg- 
ments be pronounced in confequence of 
fuch verdicts. In the cafe of the King 
againft Simons, upon a rule to fliew caufe 
why a new trial (hould not be had, it was ^ 
faid by Mr. Juftice Denifon, that ' if the 
^ verdid had been taken as the jurors in- 
^ tended to give it ; namely, guilty of the 
^ fa<^, but without any evil intention, it 

* would .have been an incornplcte verdidl, 

* and confequently, no judgment could 

* have been given upon it^^* And in fun- 
dry cafes, it has been held by law writers, 

?** Saycr's Reports, p. 36. 

to 
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to be extrcmdy improper in juries to bring 
in fpecial verdids. Thus it is faid in Jen- 
kins's Reports, that ' where fraud, covin, 

* or .other doubtful matter of fad occurs to 

* the jurors, they ought not to -make a fpe- 

* cial verdi^ of it, but give a pofitive an4 

* categorical verdid ^'/ 

It appears, th^t attempts have been 
made to cftablifh the Star-chamber doc- 
trines cbncerning libel3 even in America, 
and to depriye jurymen there, as w:ell as iii 
England, of the right of determining the 
law, as. well as the fad, in trials for libels> 
Thus in the cafe of John Peter. Ze.n- 
CER, who was tried at New York, in 
i735,for printing apd publifliing two libels 
againft the government, it was contendedj^ 
by the ^attorney-general of that province, 
that^ as ^the defendant's counfel admitted 
the publication of the papers, ftated in the 
information to be libels, the jury muft find 

, '* Second edition, p. 25.2, 

a ver- 



a verdid for the king : '' for," faid he, 
'^ fuppofing they were true, the law fays, 
*^ th^t they are not the Icfs libellous for 
*^that; ngiy, indeed, the law fays, their 
" being true is an aggravation of the 
•* crime^'." The chief-juftice of New 
York alfo maintained fimilar dodrines-, and 
told the jury, in his charge^ that whether 
the papers were libels was a matter of law, 
which they might leave to the court. The 
pretended libels were news-papers, con- 
taining paffagcs, in which the condudi of 
the governor of New York was arraigned. 
The printer was defended with great fpirit 
ai^d ability by Andrew Hamilton, Efq.^ 
of Philadelphia, who went from that city 
to New York, on purpole to ad as counfel 
in this caufe. Mr. Hamilton firmly main- 
tained, that the jury had a right *^ to deter- 
'^ mine both the law and the fad." The 
jury alTcrtcd that rights, and accordingly,^ 

'* Tri^vl of John Peter Zenger, p. a8. edit. 8vo. 1752. 

• . though 
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tlibirgh the defendant's counfel admitted 
tBe fads of printing and publifhing; they 
fbund the printer Not guilty. Mr. Hamil- 
ton refufcd to accept of any fee for hi^ 
ferviceS ofi this bccafioh ; but the mayor^ 
and corporation of New York, pfefented- 
him with the freedom of that city in a gold 
box, for ^* his gerierbiis defence of the 
" tights of mankind, and the liberty of 
^* the prefs, in the cafe of John Pfcfer 
** Zcngcr/' 

As thfe inhabitants of the United States 
6f America, in confequence of having ob- 
tained their independence, have a power of 
making their o^vn laws, it niaiy be hoped, 
that tliey will be too wife to adopt the 
whole fyftem of otir law of libels in their 
iiew government ; aiid that they will })re- 
fervc uhviokted, and in their ftll extent, 
the rights of juries. There are many par- 
ticulars in the law of England, and in the 
proceedings of ouf caarts, ^ truly excel- 
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lent, as to he highly worthy of their adop- 
tion ^ but there are other particulars, in the 
law and in the pradice of the courts,' fo 
extremely burthenfome and expenfive, and 
of fo little advantage to any but the pradti- 
tioners of the law, that the Americans will 
aft wifely in adopting different maxims of 
law, and different modes of pradice. In- 
deed, the uncertainty of the law, . in a va- 
riety of inftances, and its enormous ex- 
pence, are objeds highly worthy the atten- 
tion of the parliament of England. In 
many cafes, the expence, attending law- 
fuits is fo great> that it is better to fubmit 
to injuftice than to appeal to the law ; 
which is an evil that certainly ought not to 
fubiifi in a well-regulated ftate. Among 
other things, it may alfo poffibly be doubted, 
whether the pradice is a beneficial one, of 
readily and frequently granting new trials, 
becaufe a judge happens not to like a ver- 
did, or becaufe it was given contrary tq 
his diredioUj though perhaps flridly^con- 

formable 
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formable both to law and equity^ This 
pradice contributes much to increafc the 
uncertainty of the law ; though it muft be 
acknowkdged to be advantageous to its 
pradlitioncrs, however inconvenient it may 
be to the.public in general. 

Notwithstanding the attempts which 
have been made by fome judges, and crown 
lawyers, to deprive juries of thofe powers 
which have been given them by the con- 
llitution, there have always been fome law- 
yers, and fuch as have been diftinguifhed 
for their integrity, and the extent of their 
legal knowledge, who have afferted the 
righjts of juries, and particularly in the cafe 
of libels. Among others. Lord Camde^ 
is underftood always to have maintained 
the right of juries to determine both the 
law and the fad. Even when attorney- 
general, Mr. Pratt, now Lord Camden, in 
moving, before lord Mansfield, for leave to 
file an information agai nil Dr. Shebbeare for 
I 2 a libel. 
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at libel, publickly faid, and was not confraj 
didcd : ^ It is merely to put the matter in 

* a way of trial ; for I admit, and his lord- 
^Jhip weJl knowsy that the jury are judges 

* of the law as well as thefaft, atid have 

* an undoubted right to confider, whether', 

* upon the whole, the pamphlet in queftion 

* be or be hotpublifhed with a wickedyje-- 

* ditious intenty and be or not ^f^^Jey nta^ 
^ liciousy ^ndfcandalous libel ^^'^ 

As the late cafe of the t)eah of St. 
Afaph has particularly excited the attentioii. 
of the public to the law of libels, and to 
the rights arid power of juries in fuch cafes, 
it may not be improper here to make fome 
farther obfervations relative to that caiife. 
The.Dialogte, for the publ'ication of which 
the Dean was profecuted, was originally 
printedi and diftributed gratis, at the ex- 
pence of the ^^ Society for Conftitutionaf 

^^ Second Poftfcript to tlie Letter to Mr. AlmoH, ^v6ir 
1770, p. 7- 

^^ Inform-^ 
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*f Information'*. After a bill of indidx 
inent hfid been found againft the Dean of 
St. Afaph, for the publication of that edir 
tipn of it which was printed in Wales^ Sir 
William Jones, who was then in.Eng-t 
land, and who was a member of the fo- 
ciety by which it was originally pubjiflied, 
fent fl. lettei" to Lloyd Kenyon, l^fq j then 
chief-juftice of Chefter, and now mafter of 
the rplls, in which he avowed himfclf t;o 
be the author of the Dialogue, and maiur 
twined, that every pofitionin it was ftridly 
Cpnformablc to the laws ancf conftitution of 
England. The trial of the Dean, how- 
ever, came oh at Wrexham, on the ift of 
September, 1783 ^ and a fpecial jury was 
empannelled to try the cayfe, confifting of 
fome of the Rioft refpecSable gentlemen in 
Wales. But before they Were fworn,' a^ 
affidavit was offered, and received by the 
90urt, in which it was ftated, that papers. 

^^ Tills is a different fociety from that mentioned 
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had been difperfed at Wrexham^ which 
were calculated to prejudice the minds of 
the jury in this caufe. Thefe papers con- 
fifted of feveral ^xtrads from the fixth vo- 
lume of Britijk Biography^ oftavo, contain- 
ing certain paffages, afferting the right of 
juries to determine the law, as well as the 
fad, in trials for libels. That volume of. 
this biographical work, from which thefe 
extrafts were made, was printed in 1770, 
thirteen years before the trial of the Dean 
of St, Afaph ; ,and no addition was made 
to thefe extrads, but a vote of the ^^ So- 
" cie'ty for Conftitutional Information," for 
their publication, in which no mention 
was , made of the trial of the dean of St. 
Afaph. However, in confequence of the 
difperfion of thefe papers, an immediate 
ftop was put to the trial, and it was ordered 
to ftand over to the next grand feffion for 
the county of Denbigh. But whether it was 
in any refped juft, or reafonable, or pro- 
per, thus to iufpend the trial, at a great 

expencc 
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ezpenc« to tho defendant, merely beGaQf<) 
papers had been difperfed in the neigh- 
hourhood^ afferting the general rights of 
Juries, but in which not a fingle fyllabl^ 
was advanced, relative to the . particular 
canfe of the dean of St. Afaph, mnft be left 
to the decifion of the impartial public^ who 
will probably think, and fpeak as freely of 
judges, or of mafters of the rolls, as they 
do of kings and i3[iinifters of Hate. 

At the great feffion held at Wrexham, 
in the September following the caufc of 
the dean of St. Afaph was to have come on . 
again ; but a writ of certiorari w^s then ob- 
tained, by which the indidment was re- 
moved into the court of Kiog'^s Bench, and . 
the caufe was ordered lo be tried at the next 
afljzes at Shrewfbury. Jt was accordingly 
brought on before Mr, Juftice Buller, and 
tried by a fpecial jury, on the 6th of Au-r 
guft, 1784* Mr. Erskine, who was coun- 
fd for the dean of St. Afaph, defended the 
. , caufe I 
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(baufc of his client with much fpirit and clo* 
quence 5 and^ in a very manly manner^ 
aVowed his own pcrfonal convidion, that 
.thedodrines contained in the dialogue werC: 
juil and conftitutional. He alfo afferted the 
right of the jury to determine whether the 
dialogue was a libel, as well as to inquire into 
the fad of publication. But the jury-were 
inflruded ty the judge, that whether the 
paniphlet Was, or wa$ not a libel, was a 
qucftion of law, to the determination of 
yrhich they were not cornpetcnt. It was 
alfo fomewhat fingular, that the learned 
judge himfelf, before whom the caufe was 
tried, did not choofe to give any opinion 
whether the dialogue was,\or was not a lii- 
bel. It was not for him, he faid, a fingle 
judge, fitting at Nifipriusy to fay whether 
,thc pamphlet was, or was not a liheL 

One reafon afligned for declining to 
gi^c any opinion whether the Dialogue 
was, or was not .a libel, was, that, if this 

were 
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were done, the profecutor would thereby 
be deprived of that valuable birth-right, a 
writ of error. This fentiment had at leaft 
the merit of novelty, as it does not appear 
that fuch a fentiment was ever before ad-r 
vanced in fuch a cafe. Another reafon 
was, that it was not yet the ^ro^trjiage of 
the bujinefsy to determine whether the 
pamphlet was, or was not a libel. This 
alfo feems an idea perfedly original. It 
was formerly thought, that when a man 
was brought to be tried before a judge and 
jury, it was their bufinefs to acquit or to 
copdemn him. But now, it feems, if he 
be a libeller, he is to go through feveral 
ftages. A robber, or a murderer, may, 
unlefs the jury bring in a fpecial verdid, 
which is very feldom done, be either ac- 
quitted or condemned at orice: but a li- 
beller is to go through a variety oi Jiages^ 
to the great entertainment of himfelf and 
thp public, and very much to the comfort 
• .. ^ ^nd 



and emolument of the |eatlcme» of tl^ 
law. 

The caufeof the dean of St. Afaph was 
lirft brought on at Wrexham. It was then 
put off, becaufe papers bad been diftributed 
in the neighbourhood relative to the rights 
of juries. It was brought on again at Wrex* 
ham, but was removed by writ of certiorari 
from the court of King's Bench, by v^rhich 
the caufe was to be broiight to trial in an 
Englifli county. , It was then tried by a 
fpecial jury at Shrewfbury. But it was not 
yet to be finally determined. It had not 
gone through the neceffary ftages. Befides 
the profpedl of the judgment which might 
be paffed, the dean might have the addi- 
tional felicity of an application to the court 
of King*s Bench, and an appeal to the 
Houfe of Peers. If all this did not fatisfy 
him, he muft be a man eminently unrca- 
fonable ^ and if he were not fatisfied, it is 
at leaft probable that the lawyers would. 

The; 
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The dean of St. Afaph, being a man of 
fortune, might indulge himfelf in this 
luxury of law: but to a libeller, or one 
who might be termed fuch, whofe circum- 
dances were lefs affluent, it would not be 
quite fo pleafant or convenient. Such a 
man might wifh to meet with a jury^ who 
fhould have fufficient fpirit and difcernment 
to do juftice to their fellow-citizen them- 
felves, as was originally intended by the 
very inftitution of juries, and not leave him 
to feek it, either from the judges of the 
court of King's Bench, or from the Hoitfc 
of Peers. 

The caufef of the dean of St. Afaph is 
now over; but though fcveral hundred 
pounds have been expended on the part of 
that gentleman, it has not yet been deter- 
mined, by the tourts of law, whether the 
pamphlet, which he was profecuted for 
publifhing, was, or was not a libel. It 
has, however, been probably decided, by 

the 
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the moft enlightened part of the nation, 

that it was a produdion which contained 

no fentiments, but whaf were perfedlj 

confonant to the genius of the Englifti con- 

ftitution. It was a fpeculative pamphlet on 

the general principles pf government, and 

on ;he right of the people to bear arms, 

and to qualify themfelves for the ufe of 

them. ^ As to the right of the people to 

bear arms, this is a right which the inha^ 

bitants of this country will hardly fufier tp 

be wrefted from them. Should they evpr 

be thus tame and fervile^ the pu^pofes for 

which the Revolution was eiFeded v{\\\ bp 

defeated, and the Englifh nation will no 

longer have any claim to be ppnfidered as a 

free people, . ' 

Sir William Jones, the author of the 
dialogue for, the publication of which the 
dean of St. Afaph his been profecuted, is 
now one of the judges of his majcfty's fu- 
prem^ court of judicature ii\ Bengal. If 
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was faid of this gentleman, by the judge 
before whom the caufe came on at Wrex- 
ham, in 1783: 'It is very true, as has 
^ been ftated by Mr. Erfkine, that he is 

* gpnie in a judicial capacity into a country, 
^ where it would be unwife to fend a mian 

* in that charader who has any thing fedi- 

* tious about him. Whether it will be prd- 
^ per to review that appointment, or not, 
^ is not for me to fay : it is certainly a thing 

* fit to be confidered, and ferioufly and fo- 
^ berly to be confidered, by thofe to whom 
^ it belongs to confider it.' I confefs, that 
I perfedly agree with this learned judge, 
that the appointment of men to judicial of- 
fices, in any part of the Britifh dominions, 
is a matter that deferves to be confidered, 
and very ferioujly and foberly conjidered^ by 
thofe who are admitted into his majeftyV 
councils. If men are raifcd to the office of 
judges, who are known to be pcfl!efled of 
arbitrary and unconftitutional princlples,this 
irf a jttft ground of aliarm to the nation : and 

if 
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if men, who have diftinguifhed themfelves 
by judicial decifions that are repugnant to 
the principles of a free and limited govern- 
ment, are preferred to ftill higher offices, 
this muft afford abundant reafon for the 
people to 'entertain fufpicion anddiftruft of 
any adminiftration by which fuch appoint- 
ments are made. There can, however, be 
no occafion for reviewing, or re-comfider- 
ing, J:he promotion of fir William JoNfesl, 
His appointment did honour to the admi- 
niftration by which it was made. "If this 
country has any right to fend judges to the 
Eafl: Indies, no man could be more proper 
for that office, than a gentleman diftinguifh- 
ed not only by his fkill in the laws of Eng- 
land, but by a very extenfive acquaintance 
with oriental languages, and oriental litera- 
ture, and alfo poffefled of an enlarged and 
liberal mind, and a fincere attachment to 
the interefts of juftice and humanity. 

One 
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One of the moft memorable cafes, itt 
which Englifh juries have afferted their 
right of judging of the law, as well as the 
fad, in trials for libels, is that of Mr. Wil- 
liam Owen, who was tried in the court of 
King's Bench, by a fpecialjury, in 1752, 
on an information filed by the attorney-ge- 
neral, for publifhing a pamphlet, entitled, 
*^ The cafe of the Hon. Alex. Murray, 
** IBfCq-y in an appeal to the people of Great 
*^ Britain." This pamphlet contained a nar- 
rative of the rigorous treatment which Mr, 
Murray had received from the Houfe of 
Commons, in confequence of foroe charges 
exhibited againft liim .refpeding his beha- 
viour at the Wcflminfter eledion, in 1750, 
And on account of his having refufed to re- 
ceive the fentence of,the houfe upon his 
knees. In this publication were alfo fomc ^ 
fevere ftridures on the condud of the 
houfe in thi^ bufinefs. Of the charge 
againft Mr* Murray, who was brother to 
lord Ehbank, it is obfervcd by lord Mel- 
* . combe 




C6mbe Regis, who was prefent in the houfc 
at the time, that he " never faw an accufa- 
^* tion worTe Supported by any thing but 
•* numbers ^^/ Indeed, the treatment which 
Mr. Murray received was violent, arbitrary, 
and oppreffivc, and fuch as will ever re- 
fledl extreme difgrace on that parliament. 
The pamphlet, therefore, containing an 
account of his cafe, was naturally a fevere 
attack upon the Houfe of Commons ; but 
though it was fevere, itwasjuft. For the 
condudlof the houfe in this affair was more 
fuitable to the charadcr of a court of in- 
quifition, than to that of a Britifb Houfe of 
Commons. After the publication of the 
pamphlet, the houfe voted it to be " an im- 
" pudent, malicious, fcandalous, and fcdi- 
tious libel :" and prefented an addrefs to 
the king, requefting his majefty to order 
his attorney-general to profeciite the au- 
thor, printer, and ppblifher. Mr. Murray 

?» Diary, p. ^8. 

having 
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having now quitted the kingdom, the prb-^ 
fecution fell upon the bookfeller. The 
trial came on at Guildhall, before fir Wil- 
liam Lee, lord-chief-juftice of the court of 
King's Bench. Mr. Murray, now lord 
Mansfield, as folicitor-general, was one of 
the counfel for the crown againft Owen; 
and Mn Pratt, now lord Camden, was one 
of the counfel for the bookfeller. Mn 
Murray contended, that the queftion was, 
^ Whether the jury were fatisfied, that the 
^ defendant, Owen, had publifhed the 
^ pjimphlet ? If the fad was proved/ he 
faid, ^ the hhcl proved itfelfji^Vit fedition^dif- 
' turbanccy &c.'^^/ 

Mr. Ford, one of the counfel for the 
defendant, maintained, on the contrary, that 
proving the publication, was not proving 
the charge ftated in the information. ^ Only 
^ proving the fale of the book,' faid he, 
* does not prove all thofe opprobrious and 

^* State Trials, vol. X. p. aos- 

K ^hard 






^ bard terms laid in the charge againft the 

* defendant.* He added, ' I muft obferve 
^ one thing, which is, the danger of your 

* finding a vtxd\&.fpecially* Suppofe you 

* find him Gmlty of fuhlijhing and fcHing 
^ this book. Guilty includes guilt : then 

* guilty of what ? Selling papen Where is 
^ the guilt ? Take care, gentlemen, of be- 

* ing deceived^ by finding him ^i//7/y any 

* Way, By bringing in your verdid any 
^ way againft him, you render him liable 

* to the conjeqiiences of the whole j that is, 
^ to the fame penalties that he would have 

* been liable to, if he had committed the 
^ vshole crime laid to his charge^ and that 

^ chdiTgc fully ^rw^^ againft him ! By 

^ finding him guilty y you do all that you 
^ can againft him 5 and then it will be out 

* of your power to fetve him 77/ And Mf. 
Pratt' alfo contended, that if that part of the 
information againft the defendant was not 
proved, that he had publifticd the book ma-' 

^^ State Trial*, ▼©!• X. p. 207. 

licioujlyy 
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licTou/lyy Jediticujl^y Jcandalaujlyy &c. that 
the }ury ought to acquit him^ 

The fad of {yublicaltion was clearly an31 
circumftantialljr proved j ajad the chief* 
juftice, in his charge, gate it ashisopimon> 

* that the jury ought to find the defeGdant 

* guilty 5 for he ih'o>j>ght the fad of pubKcsi- 
*- tbn was fully proved j and, if ib, they 

* could not avoid bringing in the defcodant 

* guilty'^* The jkiry, hdwever^ thoaght 
otherwife J and nobly refplved to aflert their 
right of judging of the Taw, as well as of the 
fad. The pamphlet ftyled a Kbef contained 
a real ftate of fads^ and was fiach an appeal 
to the public as an injured and opprefled 
tnan had a right to make. They^ there-^ 
fore, notwithftanding the opintoa of the 
chief-Juftici&> ^nd the vote of the Ho^fe of 
Commeffis, aiid though the fad i£ publica- 
tion was fulJy proved^ brought in the book- 
feller Not guilty. At thedefixe of the at- 



^* State Trial 5, vot. X. p. zo5. 

K % torney- 
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torncy-gencral, the chief juflice afked the 
foreman of the jury, " Whether they 
*^ thought the evidence laid before them, of 
" Owen's publifhing the book by felling it, 
" was not fufficient to convince them, that 
'' the faid Owen did fell that book." The 
foreman*, without anfwering the queftion, 
{zid Not gui/tyy Not guilty j and feveral of 
the other jurymen faid, " That is our ver- 
•^ did, my lord, and we abide by it ^'.'' 
The attorney-general defired the chief-juf- 
ticeto put fome other queftions to the jury; 
but this his lordfhip thought proper to de- 
cline. Thus did reafon, juflice, and com- 
mon fenfe, obtaiiia clear and decided vi6tory 
over the effbrts of abufed power, ,and the 
arts of legal fophiftry : and, in every fimi- 
lar csffe, the condud of Owen's jury is a 
proper model for future juries. 

As the greateft part of what is now 
Called the law of libels has been made or 

'^ State Trials, vol. X. p. 208, 

intro- 
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introduced by the judges ; fo they have de- 
clared themfelves to be the fole interpreters 
of it ; and they are. alfo to inflid punifli- 
ments for the breach of it at their difcre- 
tion. No pretended independence of the 
judges can be a fufficient fecurity to the 
fubjedl in fuch a ftate of things. No con- 
flitutional queftion of more confequence has 
been agitated iince the Revolution, than 
that of the right of juries to determine the 
law, as well as the fad, in criminal profc- 
cutions. It has been juftly obferved by 
Mr. Etikine^ that the nation in general 
are not fufficiently aware of the importance 
of this great queftion. That freedom of 
the prefs, to which this country owes much 
of its reputation among foreign nations, 
muft be for ever abandoned, it will be 
eventually given up, if the Star-chamber 
dodrines concerning libels are fufFered to 
prevail, and if juries, in trials for libels, are 
confined to the mere fad of publication, 
and deprived of the right of determining 

the 
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the innocence, or criminality, of thofe 
books or papers which raay be dehomiriated 
libels^ 

• The qucftion has never yet been put to 
twelve judges, refpe<aing the power of 
juries in trials for libels ^ and (hould it'ever 
be put to th^m, I cannot believe that they 
Would .determine, that juries are confined ' 
to the mere fa^ of publication, and to fill- 
ing up the blanks. But fhould they evei: 
cjomc to fuch a determination, if there Bfe a 
cafe, in which jeyen the opinion of the 
judges coUe^ively is not implicitly to be 
fubmitted to, this is that cafc. It is a cafe 
in which they are parties, the point in con- 
teft being the extent of their own jurifdic- 
tion. They cannot be properly pofleffed of 
the power that is claimed, unlefs it can be 
proved to be a part of the ancient common 
law of the land, or unlefs it has been 
granted to them by the legiflature- The 
fotmer .cannot be proved^ and as to the 

latter. 



^' 
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latter, there are not the leafl: traces of its 
having been granted to them, at any pe- 
riod, by the legiflature'; . nor will it ever be 
conferred upon them by any legiflaturc, 
that has any juft regard to the rights of 
the fubjed, or to the freedom of the prefs. 

If twelve men, affifted by the opinion of 
the judge, and the pleadings of the coun- 
fel, cannot find out that a book, or pa^ 
per, the writer, printer, or publiflier of . 
which they are appointed to try, really 
contains any thing criminal ; if they do not 
find that it is entitled to the defcripjtioa 
^iven of it in the information or indidrr 
ment ^ they ought, iji every fuch cafe, to 
acquit the defendant. No book can be 
publickly pernicious which ^ jury cannqt 
pomprehend, and of which they cannqt 
difcern the criminality. If it be fo dark 
and myflerious, that a jury cannot under- 
ft^nd it, it can b? produdive of little mif^ 

^hicf, 
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chief*. If the judge docs not choofe to 
give any opinion upon the fubjcd, it is, 
notwithftanding, the -duty of thp jury to 
determine for themfelves, and to find that 
man Not guilty^ of whofe criminality they 
are not convinced. And if the judge does 
venture to give his opinion, and to pro- 
nounce of any book or paper that it is 
libellous, /the jury have ftill a right to deter- 
mine for thqiilfelveSj and to acquit the de- 
fendant, if no evidence has been produced 
that is fatisfadory to their own minds, that 
the defendant has been guilty of fome cri- 
minal adion, or of a breach of fome known 
and pofitive law. As to the mere fads of 
writing, printing, or publifhing, thefe are 
adions as perfedly innocent and indifferent 
as riding or walking; and if nothing elfe 
be proved to a jury, it is extremely unjufl. 



♦Even ferjfcant Hawkins fays, « It is a ridiculous ab- 
f furdity to. fay, that a writing, which is underftood by 
f every the tneaneft capacity, cannot poffibly be underi 
1 flood by a- judge and jury/ PUas of the Crswn, p. 194. 

and\ 
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and abfurd, in them, to pronounce a fel- 
low-citizen Guilty^ in any form of words 
whatever. It is certainly contrary to the 
dilates of reafon and juftice, that it fhould 
be taken for granted by a jury, that any 
book or paper is a libel, without fomc fa- 
tisfadory evidence to them that it is fo. 
Nullum iniquum in Jure prafumendum ejiy is 
an ancient maxim of the law of England. 
No injurious thing is to be prefumed in the 
law. Nor fliould any jury find any man 
guilty of having publifhed a libel, till they 
are not only convinced of the fad of pub- 
lication, but alfp of the criminality of the 
produdioh. 

A JURY has an undoubted right to bring 
\n a general verdid, nor can they be com- 
pelled to explain upon what grounds their 
verdidl is founded. If, therefore, they are 
apprehenfive of being entrapped by the 
court, or of affording fome pretence for a 
new trial, and if they are convinced in 

their 
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their own minds, that the pcrfon accufcd 
has not publiihed any thing really criminal, 
they have a right to bring in a general ver- 
didl oi Not guilty. And by fuch a vcrdi^> 
they do not neceflurily find upon their 
oaths, as fome have fuppofed, that the 
party accufed has not written, printed, or 
publiihed fuch a book or paper, but that he 
is not' guilty of the crime laid in the in^. 
formation or indidment j that he has not 
written, printed, or publiftied, a falfe, fcan-? 
dalous, and feditious libel ; or that what-^ 
ever he has written, printed, or publiflied, 
has not been done malicioufly, or with an 
€vil or wicked defign. In fhort, that he 
is not guilty, in manner andfornty as laid 
in the information or indidm^nt. 

It feems reafonable that juries, in trials 
for libels, fhould infift on reading them- 
felves, and deliberately, the information, or 
^ndi^lment, as was done in the cafe of 
^he fcven bifhops. In that cafe, they had 

the 
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%h5 copy t)f the information, as well 3S 
the pretended libel, out with them for 
that purpofa A jury fhoiild carefully exa- 
mine, whether all the fubftantial parts of 
the charge againil the defendant have beeia 
proved to them j and if natj they ought 
to acquit him. It is their duty lo inquire • 
for themfelves ; they arse fwora 'weU /i?td 
SruJy to try the caufb on which iffuc is 
Joined J and thoy ou^t not t<> bring ia 
their verdid fxom, an implicit acquiefcencc 
in the opinion of the judge. * A maa 

* capflc* fee,* fays fir John Vaughan, ^ by 

* another's eye, nor hear by another's ear ; 
'*' no more can a man conclude, or infer 
^ the thing to be refolved^ by another^* 
'* underftanding or reafoning -, and though 

* the TcrdiiSl be right the Jury give, yet 
< they being not aflUred it is fo from their 

* own underftanding, are forfworn, at leafl: 
*mforoconf€ientm^''J 

•** Vauglian^ Reports, p. 19^. 

Admit- 
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Admitting juries* to be judges of the 
law, as wbll as of the fad, in matter of h"- 
bel, any man who is charged. with writing, 
printing, or publifliing, a libel againft the 
government, may, if a jury, from a cdn- 
vidion of the criminality of the publication, 
find him guilty, be punifhed at the discre- 
tion of the court. Any private individual, 
againft whom any thing libellous has been 
publifhed, has a right to bring his adlion 
againft the party offending, and to recover 
fuch damages as fhall be given him by a 
jury, Thefe reftraints upon the prefs are 
furcly amply fufficient, and all that ought 
to be fubmitted to in a free country. Far- 
ther reftraints would be inconfiftent with 
the liberty of the prefs, and highly detri- 
mental to the public. 

There can be no reafon for afferting, 
that juries are fo partial to the liberty of the 
prefs, that they will wantonly acquit thofe 
perfons in whofe publications there fhall be 

evident 
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evident criminality, or what may appear to 
ihem to be fo. Even in the cafe of Mr, 
Wilkes, popular is that gentleman was, he 
was foupd guilty by a jury, both for the 
North Briton, No. 45, and for the Eflay 
on Woman. And in the late cafe of- the 
dean of St. Afaph, though the jury were 
avowedly not convinced, that the dialogue, 
with the publication of which that gentle- 
man was charged, was a libel, they yet de- 
chhed tQ bring in a dear verdidof acquit- 
tal. There can, therefore, be no reafon 
whatever for depriving the fubjed of the 
protedion of a jury, in the cafe of libels, 
any more than in other cafes ; and he is in 
fad deprived of it, if the jury determine 
only the point of publication, which is fel- 
dom a matter of much doubt, and leave the 
innocence or criminality of what is pub- 
lifhed wholly to the determination of the 
court. 



In 
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In tnith, the great fault of Juries has aF-- 
ways been, not a propenfity^ to bring in? 
verdids, without rcafon^ againil the dr- 
redions or opinions of the judges j but too* 
much obfequioufnefs to the C0urt, too great 
a readinefs to comply implicitly^ with its- 
diredrons, and too little firmnefs and fpirit 
in aflertlng their own: rights- It is alfb a: 
great public evil, that perfbns m good cir- 
cumflances, and of fomc education, are fa 
apt to dechne ferving on juries, eipecially 
on what is calted the fyctii jury^ thougb 
they arc the moft tikely to difcharge the 
duties of thd office with propriety and in^ 
tegrity. The petit Jury is the moft im- 
portant jury, that by whicli matters of 
Efe and deaths and fome of the moft im- 
portant concerns of men in civil fociety, 
are finally determined. The mo(Je of trial 
by jury would be rendered ftill more 
beneficial than it is^ if thofe men who 
arc tlie fitteft for the office were more 

ueadv 
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ready to engage in it. Such men would 
not be brow-beaten by the court, but 
would feel the weight that the conftitu- 
tion has given them, and would firmly 
maintain their rights. Men of property^ 
and perfons of education and knowledge, 
ought not decline ferving on juries in 
their turn, unlefs prevented by fome real 
impediment. Thofe men are unworthy of 
the privileges of Englifhmen, and of the 
fecurity ofa free conftitution, who will 
not take their part in thofe public offices 
that are necefiTary for their fupport and 
prefervation. 

The right of trial by jury Is of infinite 
Importance to the' liberty of the fubjed. 
It caimot be guarded with too much vigi- 
lance, nor defended with too much ar- 
dour. No part of the power of juried 
Ihould be given up to the claims, or^ufur- 
pations, of any body of men whatever. 

The 
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The rights of jurymen fhould in all cafes 
be refolutely affcrted, whether they be at- 
tacked by open violence, or whether the 
arts of legal chicane be adopted, in ord^r 
to render them ufelefs and nugatory. But 
if juries fhould ever be tame and fenfelefs 
enough to give up the right of deter- 
mining the law, as well as the fad, in 
libel caufes, thp liberty of the prefs is 
then wholly at the difcretion of the judges; 

BlackstoNE fays of the mode of trial 
by jury, that it * was always fa highly 
*cfteemcdand valued by the people, that 

* no conqueft, no change of government, 
' conld ever prevail to abolifh it; and that 
*in Magna Charta it is more than once 
« infifted on as the principal bulwark of 

* our liberties «•/ He alfo fays, that « it is 
«the moft tranfcendent privilege which 

• • Commentaries, Book III. ch. 23. 

' 3ny 
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'any fuhjccacan cnjojr,.or wHh for, that 
' he cannot be afFeded either in his pro- 
' party, his liberty, or his perfon, but by 
*^ the unanimous confent of twelve of his 
' neighbours and equals ^*/ But if juries 
are ignorant of their own rights, and ti- 
mid in the exercife of thofe powers that 
the conftitution has given them, the value 
of this great privilege is exceedingly dimi- 
nifhed. There can, however, be no. ground 
for timidity in juries, in the upright dif- 
charge of the duties of their. QfHce: for, 
(ince the famous determination in Bufhel's 
cafe, juries are in no danger of being fined 
or imprifoned^or fuffering any other pe- 
nalty in confequence of their verdidls, 
however contrary they may be to the di- 
rection of the court. 

No parliament of' this country has ever 
conferred upoathe judges a power of de- 

•^ Commentaries, - Book IILchap. 23. 
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tcrmining the matter of law in trials foic 
libels, or the criminality, or innocence of 
publications, independently of a jury. No 
evidence can be produced, that this ' is 
any part of the ancient common law of 
England. We may, therefore, venture 
to affirm, that it is not the law of the 
land ; but is a mere affumption of fome of 
the judges, calculated for the extenfion of 
th<;ir own jurifdidion, to the prejudice of 
that of juries, to the prejudice of the fub- 
jed, and to the fubverfion of the freedom ^ 
of the prefs. 

It is mariifeft, that if the Star-chamber 
dodrines concerning libels are fufFered to 
prevail, if juries are reftrained from en- 
tering into the merits of fuch publications 
as are termed libels, and if profecutions 
for them are frequent, there will be a total 
end to the freedom of the prefe in this 
country. Whether the people of England, 
after the blood and treafure that have been- 
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expended for the cftablifhment of national 
liberty, will fufFer tticmfelves to be deprived 
pf it by the tricks, the arts, and the chi- 
canery of law, is a point to be determined 
by themfelves. If they furrender up the 
freedom of the prefs, and the rights of 
juries, either to open violence, or to legal 
ftibtilty and crafty their other rights will 
inevitably follow. They will no longer 
hold their prefent rank among the nations 
pf the world j and muft bid an eternal fare- 
well to the honour, the dignity, and the 
felicity of public freedom. 
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